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Office of Defense Transportation 
By G. Lioyp Wiison 


The Office of Defense Transportation was established by Executive 
Order of the President of December 18, 1941, under the President’s Con- 
stitutional and statutory authority... The action was taken in order 
to define further the duties and functions of the Office of Emergency 
Management with respect to the conduct of war. The order stated that 
the Office of Defense Transportation was created in order to ‘‘assure 
maximum utilization of the domestic transportation facilities of the 
Nation for the successful prosecution of the war.”’ 

The Office of Defense Transportation is an integral part of the 
Office for Emergency Management in the Executive Office of the Pres- 
ident. At the head of the Office is the Director of Defense Transpor- 
tation, appointed by the President, who performs the responsibilities of 
his office under the direction and supervision of the President and 
subject to the policies, regulations and directions prescribed from time 
to time by the President. 

The scope of the authority of the Office includes domestic transpor- 
tation by railroad, motor, pipe line, air transport, inland waterway, 
coastwise and intercoastal shipping. The War Shipping Administra- 
tion, established by Executive Order of February 7, 1942, has jurisdic- 
tion over overseas water shipping.” 


Coordination of Transportation. 


The duties of the Office of Defense Transportation include the 
coordination of the transportation policies and activities of the various 
Governmental agencies and private transportation groups in order to 
effect the adjustments in the transportation systems of the country re- 
quired in the successful prosecution of the war. This responsibility is 
a broad one, embracing, it would appear, the responsibility of coordi- 
nating all the activities in the field of transportation of the many gov- 
ernment departments engaged in transportation activities and the ad- 
justments in the services of carriers required to coordinate their effort 
in war service.® 


Transportation Facilities. 


A group of duties related to facilities of transport are assigned 
to the Office of Defense Transportation. These include those associated 
with the estimate of transportation requirements and the facilities 
necessary to provide these services: 

1. The compilation and analysis of the estimates of requirements,— 
traffie and services,—to be imposed upon the existing transportation 
facilities by the needs of the war: 





1 Executive Order No. 8989, December 18, 1941. 
2 Executive Order No. 9054, February 7, 1942. 
3 Executive Order No. 8989, Section 3, a. 


—347— 




































5 ah 


Se eee 








I. C. C. PRACTITIONERS’ JOURNAL 





2. The determination of the adequacy or inadequacy of transport 
facilities to accommodate the increased volume of traffic brought about 
by the war: 

3. The development of measures designed to obtain the maximum 
use of domestic transportation facilities: 

4. The stimulation of the provision of necessary additional facili- 
ties and equipment to obtain the quantity of services required : 

5. The advising of the Supply Priorities and Allocation Board 
(War Production Board) of the estimated requirements of transport 
facilities; and 

6. The recommendation to the War Production Board of the al- 
location of materials and equipment necessary to provide adequate do- 
mestic transportation service. 

These duties of estimating transportation requirements and of 
providing the necessary facilities in which Office of Defense Transpor- 
tation and War Production Board collaborate, are of gravest import- 
ance to insure adequate domestic transportation for military and civil- 
ian uses.* 


Prevention of Traffic Congestion. 


The Office has the responsibility for coordinating and directing do- 
mestic traffic movements in order to prevent traffic congestion and 
to assure the orderly and prompt movement of military and non-mil- 
itary traffic moving over the lines of domestic transportation com- 
panies.5 


Coordination of Domestic and Overseas Transportation. 


One of the most critical tasks in war-time transportation is the 
coordination of domestic and overseas ocean transportation. The world- 
wide theatre of war makes shipping vital to maintain the life-lines be- 
tween the United States, its expeditionary forces, and the United Na- 
tions. This involves the complex task of coordinating domestic traffic 
movements from the interior points of production, assembly or storage 
to the ports via domestic transportation facilities and from the ports 
overseas to the far-flung corners of the world where the materials or 
men are needed. The responsibility for coordinating these movements, 
in order to avoid terminal congestion in the port areas and to develop 
the maximum possible flow of traffic via domestic and overseas trans- 
portation, is shared by the Office of Defense Transportation and the 
War Shipping Administration.*® 


Car Service, Priorities and Embargoes. 


The Executive Order directs the Office of Defense Transportation 
to perform the functions arid exercise the authority vested in the Pres- 
ident of the United States with respect to car service regulations, com- 


4 Ibid, Section 3, 6. 
5 Ibid, Section 3, c. 
6 [bid, Section 3, d. 
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mon use of terminals, traffic priorities and preferences, movement of 
traffic under permits, and the establishment of embargoes. In time of 
war, or threatened war, the President may certify to the Interstate Com- 
merce Commission that it is essential to national defense, that certain 
traffic shall have preference or priority in transportation. Thereupon, 
the Commission is ordered to direct that the preferences or priorities be 
afforded." 

The Office is directed also to exercise the power of the President to 
demand that preference and expedition in movement be given in time of 
war, or threatened war, to the transportation of troops and war ma- 
terials over all other traffic.® 


Warehousing and Storage. 


Office of Defense Transportation is charged with the responsibility 
of surveying and ascertaining the present and anticipated requirements 
for storage and warehouse facilities. This includes storage space at 
terminals and at transfer or inland storage points. It is responsible also 
for encouraging the development of increased storage and warehouse 
facilities, loading and unloading facilities wherever necessary.® 


Transportation Rates. 


Office of Defense Transportation has no authority to fix rates or 
charges for transportation services. It has, however, the duty of rep- 
resenting the defense interest of the Government in negotiating rates 
with the domestic transportation carriers. It has also the duty of ad- 
vising other Governmental Agencies with respect to the necessity for 
rate adjustments when such adjustments are necessary because of war 
conditions. This includes the negotiation with the carriers for the es- 
tablishment and maintenance of rates which will expedite the free flow 
of the commodities necessary to war and provide reasonable rates where 
war conditions have caused dislocations in traffic movements. As a re- 
sult of the diversion of intercoastal and coastwise vessels to overseas 
services, much of the traffic formerly moving by water, must now be 
moved by rail. Goods formerly brought into the United States at ports 
on the North Atlantic Seaboard are now brought into this country at 
South Atlantic, Gulf of Mexico, or Pacific Coast seaports in order to 
conserve vessel space and time or because of the exigencies of war. The 
changes in the ports of entry, direction of traffic flow, and volumes of 
traffic require modification of rate structures designed to move traffic 
under different conditions.'” 





7 Interstate Commerce Act, Part 1, Section 1, (15), and Executive Order No. 

, Section 3,e, (1). 

8 Interstate Commerce Act, Part |, Section 6, (8), and Executive Order No. 
8989, Section 3,e, ('* 

® Executive Order No. 8989, Section 3, f. 

10 [bid, Section e, g and Office of Defense Transportation Press Release No. 
28849, March 17, 1942. 
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Transport Legislation. 


The Office of Defense Transportation has the duty of advising the 
President and Congress with respect to existing or proposed new legis- 
lation affecting domestic transportation and recommending additional 
emergency legislation necessary or desirable in the war emergency." 
It has, also, the duty to keep the President informed with respect to the 
progress made in administering the Executive Order under which it 
functions; and to perform duties related to the functions as the Pres- 
ident may from time to time assign or delegate it.” 


Priorities. 


In the discharge of its duties with respect to priorities and prefer- 
ences in the transportation of materials, Office of Defense Transporta- 
tion, in determining the relative importance of goods to be transported 
in the prosecution of the war, is governed by the orders of the War Pro- 
duction Board (formerly the Office of Production Management). These 
orders are issued in the form of instructions, certifications or directives 
by the War Production Board under the authority of the Executive 
Order of August 28, 1941.1% Upon receiving these instructions with re- 
spect to the priorities or preferences to be given to different commodities, 
the Office of Defense Transportation has the duty of taking all lawful 
action, within the scope of its authority, to effect deliveries of the goods 
through the appropriate public or private transport agencies. 


Cooperation With Government Agencies. 


The Office of Defense Transportation is directed, as a matter of 
policy, to collaborate with Government departments and agencies which 
perform functions pertaining to transportation and to utilize their 
facilities and services to the maximum in order to effect economies and 
to avoid conflict and duplication of effort. Close liaison is directed to 
be maintained in the study of transportation problems and the discharge 
of its duties with such Governmental agencies as: 

1. The United States Maritime Commission, and the War Shipping 
Administration, with respect to the relationship of ocean shipping with 
coastwise intercoastal shipping and inland transportation ; 

2. The Interstate Commerce Commission in matters of rates, rout- 
ing of traffic and car service; and 

3. The War and Navy Departments with respect to the movement 
of troops and military and naval supplies by domestic transportation 
carriers. 

The Office of Defense Transportation may arrange for the estab- 
lishment of committees or groups of advisers representing Government 


11 [bid, Section 3,h. 

12 |bid, Section 3, i. 

18 Executive Order, August 28, 1941, Delegation and Conciliation of Priority 
Authority. 
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departments or agencies, or transportation groups to study and develop 
plans for the coordination and most effective use of domestic transporta- 
tion facilities.’ 


Government Liaison Officers. 


The heads of various Government departments and agencies are 
directed to appoint one or more representatives as liaison officers with 
office of Defense Transportation in order to unify policy and action and 
integrate the use of existing Government Services: 

War Department, 

Navy Department, 

Treasury Department, 

Department of the Interior, a 

Department of Agriculture, 

Department of Commerce, 

Department of Labor, 

Interstate Commerce Commission, 

United States Maritime Commission, 

War Shipping Administration, 

Civil Aeronautics Board, 

Federal Works Agency, 

Federal Loan Agency, 

Board of Investigation and Research, 

Office of Production Management, (War Production Board), 

Office of Price Administration, and 

Economic Defense Board. 


The President may from time to time designate additional depart- 
ments or agencies to be represented by liaison officers with Office of 
Defense Transportation.’® 


Division of Office of Defense Transportation. 


The Executive Order creating Office of Defense Transportation 
provides that four divisions designated by name and such additional 
divisions as the Director of Defense Transportation may designate shall 
be established. The four divisions named include a Division of Rail- 
way Transport, a Division of Motor Transport, a Division of Inland 
Waterway Transport and a Division of Coastwise and Intercoastal 
Transport. In addition to these divisions, the Director of Defense 
Transportation has established divisions of : 


Material and Equipment, 
Local Transport, 

Traffic Direction. 

Rates, 

Great Lakes Carriers, 
Storage, 





14 Executive Order No. 8989, Section 5. 
15 Ibid, Section 7. 
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Pipe Lines, Tankers, Tank Cars, and Tank Trucks, 
Transport Personnel, 

Law, and 

Administration. 


Transport Conservation. 


The appointment of the Directors of the Divisions is made by the 
Director of Defense Transportation with the approval of the President. 
The internal management of Office of Defense Transportation is pro- 
vided for by the Director. He may employ the necessary personnel and 
make provision for necessary supplies, facilities and services. Statis- 
tical, informational, fiscal, personnel and other general services and 
facilities for Office of Defense Transportation may be made available 
to it through the Office for Emergency Management,—O. E. M.® 


Organization. 


The staff of Office of Defense Transportation consists of the Di- 
rector of Defense Transportation, an Executive Assistant, a General 
Counsel, and thirteen Directors of Divisions. 

The administrative Division, under J. L. White, Executive Assist- 
ant, plans, develops, and carries out administrative and related services 
for the Office of Defense Transportation. It institutes and organizes 
office procedures such as the organization, establishment and mainten- 
ance of adequate mail, file, stenographic and typing services, the con- 
trol and arrangement of space, the preparation of the budget, the prep- 
aration of travel vouchers and expense accounts, the acquisition and 
distribution of supplies and equipment, and the maintaining of inven- 
tory records, the preparation of personnel requisitions and the main- 
tenance of time and leave records. It surveys the operation of services 
being supplied and makes recommendations with respect to over-all 
changes in policy and procedure. 

The Legal Division under J. G. Scott, General Counsel, advises the 
Director of the Office of Defense Transportation and the heads of the 
constituent divisions, as to the legal phases of their functions, activities 
and authority. It reviews and surveys existing statutes, orders and 
directives pertaining to transportation ; gives opinions upon pending and 
proposed legislation and prepares, drafts and recommends additional 
legislation as may be necessary; appears before commissions, boards, 
courts, and other tribunals as the legal representative of the office of 
Defense Transportation ; and confers with other groups in order to at- 
tain the most efficient coordination of the Office of Defense Transpor- 
tation from the legal standpoint. 

The Rail Transport Division, under V. V. Boatner, Director, as- 
certains present rail transportation facilities. It develops «means and 
methods for the maximum utilization of present railroad facilities, and 


16 Ibid, Sections 7 and 8 . 
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stimulates and provides for additional facilities and equipment to meet 
present and contemplated needs in cooperation with the Division of 
Materials and Equipment. It coordinates the activities and policies of 
groups dealing with railroad transportation in order to achieve optimum 
railroad transport services. 

The Motor Transport Division, under J. L. Rogers, Director, as- 
certains present motor transport facilities and determines their adequacy, 
develops means and methods for the maximum utilization of present 
facilities, stimulates provision for, and recommends additional facilities 
and equipment. It advises and recommends to the Division of Materials 
and equipment estimated materials and equipment requirements. It 
establishes advisory committees representing the Federal Departments 
and private transportation groups in order to study and develop plans for 
solving the nation’s motor transportation problems. It serves as the 
source of national leadership and coordination in effecting adjustments 
in the motor transportation systems of the country to meet war con- 
ditions. 

The Inland Waterways Division, under E. M. Clemens, Director, 
determines the adequacy of barge and river line facilities; develops 
means and methods designed to secure maximum use of existing facili- 
ties, and stimulates provision for additional facilities and equipment to 
meet present and contemplated requirements. Provides national leader- 
ship in the coordination of present and future transportation facilities 
of Inland Waterways in order to achieve the most effective service for 
the nation. 

The Coastwise and Inter-Coastal Transport Division, under Ernst 
Holzborn, Director, determines the adequacy of coastwise and intercoast- 
wise transportation facilities. It develops measures designed to secure 
maximum use of existing facilities, and stimulates provision for addi- 
tional transportation facilities and equipment to meet present and con- 
templated needs. It recommends estimated material and equipment 
requirements that may be necessary to Division of Materials and Equip- 
ment. It establishes committees of advisers representing Federal Agen- 
cies and private transportation groups, in order to study and develop 
plans for national leadership and coordination of the coastal and inter- 
coastwise transportation services of the nation. 

The Great Lakes Carriers Division, under A. T. Wood, Director, 
determines the adequacy of Great Lakes Transportation facilities to meet 
present needs. It develops means and methods designed to secure the 
maximum use of present facilities, and stimulates provision for addi- 
tional facilities to meet present and contemplated needs. It serves as 
the source of national leadership and coordination in the development of 
plans and policies for an effective program of transportation on the 
Great Lakes. 

The Local Transport Division under G. A. Richardson, Director, as- 
certains what local freight delivery and passenger transport facilities 
exist. This Division determines the adequacy of present facilities to 
meet the wartime needs, and develops means and methods for maximum 
utilization of bus, rapid transit electric lines, private cars, delivery ser- 
vices. It determines necessity for, and stimulates provision for additional 
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facilities and equipment, and acts as the liaison agent for groups con- 
cerned with domestic transportation adjustments during the war effort. 

The Division of Traffic Movement under H. F. McCarthy, Director, 
ascertains present and potential volume and demand of traffic movement 
and the present methods and agencies for routing and direction with 
respect to the origin, destination, and commodities of carload, passenger, 
and less-carload traffic. In co-operation with United States Maritime 
Commission and other groups, it plans and maintains a smooth flow of 
vital material traffic towards ocean shipping areas. It ascertains the 
pattern of present and potentia! capacity of transportation agencies— 
their schedules, facilities, and services, and serves as the source of na- 
tional leadership and coordination for the direction, channelizing, and 
movement of traffic. 

The Rates Division, under G. Lloyd Wilson, Director, negotiates 
with domestic transportation carriers for rate adjustment in order to 
meet the exigencies of the present situation. This Division confers and 
advises with appropriate governmental agencies with respect to the ne- 
cessity for rate adjustment. It ascertains the present rate structure and 
recommends adjustments that may be necessary to meet present and con- 
templated situations. In cases which cannot be settled on a voluntary 
and mutually satisfactory basis, the Division of Rates is responsible for 
presenting facts and making recommendations to the Interstate Com- 
merce Commission in order to achieve the necessary rate adjustments. 

The Division of Pipe Lines, Tankers, Tank Cars and Tank Trucks, 
under F. B. Dow, Director, determines the adequacy of present facilities 
for the transportation of petroleum, chemicals, and other material in 
liquid form; develops means and methods for the maximum use of ex- 
isting facilities; ascertains the need for and stimulates provision for 
additional facilities and equipment; confers with, and coordinates the 
activities and policies of various Federal Agencies and private groups in 
order to achieve the most effective operating methods and practices for 
the pipe line, tanker, tank car and tank truck facilities of the nation. 

The Transport Personnel Division, under O. 8S. Beyer, Director, ad- 
vises with transportation companies, government agencies, and others, 
with respect to transportation personnel problems arising from the re- 
routing of traffic, diversion of transportation man-power for military 
needs, the retraining and adaptation of old employees, and the replace- 
ment of men by women in certain activities. It serves as the source for the 
encouragement, preparation, and the installation of programs of labor 
management cooperation in order to increase the effectiveness, and bring 
about the maximum utilization, of existing manpower. 

The Storage Division, under L. M. Nicholson, Director, surveys and 
determines the nation’s storage facilities to meet civilian and military 
requirements. It develops provisions for increased storage, loading and 
unloading facilities at terminal areas, transfer points, and other places 
of strategic importance. It maintains close contact with the War and 
Navy Departments and other agencies concerned with the procurement 
and storage of materials and equipment in order to attain an efficient 
storage facility service for the nation. 
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The Division of Materials and Equipment, formerly under General 
C. S. Young as Director, and now under P. A. Holler, Acting Director, 
ascertains materials and equipment needs of transportation industry. 
This Division surveys the feasibility of employing substitutes and advises 
on the simplification and standardization of equipment in order to con- 
serve strategic material. It assists in the establishment of priorities 
for maintenance, emergency, new facilities, and other production, and 
the procurement of needed material and equipment, and assumes the 
responsibility of rationing essential articles and directing their flow to 
places of urgent need. It serves as the center of national leadership 
and coordination for the supply service of the transportation facilities 
of the country. 

A Division of Transport Conservation to administer the new duties 
given to the Office of Defense Transportation by Executive Order #9156, 
made public recently by the White House, has been created by Direc- 
tor Eastman. Mr. John R. Turney, who has been Director of the Di- 
vision of Traffic Movement, has been named Director of the Division of 
Transport Conservation. 

**It will be the duty of the new Division of Transport Conserva- 
tion,’’ Mr. Eastman said, ‘‘to formulate policies, programs, and measures 
for (a) the continuous adjustment of national transportation require- 
ments and the transport service available therefor; (b) the conserva- 
tion of automotive vehicles, tires, fuel, and other materials, and (c) the 
conservation and distribution of transportation service, and to the ex- 
tent necessary, its restriction to essential needs. 

The programs, policies, and measures formulated with the help of 
the new Division, will be carried into effect, in part, through other 
agencies of the Government, especially the local rationing boards of the 
Office of Price Administration,’’ Mr. Eastman said. He added that such 
programs and policies would not be made effective until their probable 
consequences had been thoroughly explored. 

The Division of Transport Conservation is expected to work in 
close cooperation with the Office of Petroleum Coordinator, and the 
Branches of the War Production Board and the Office of Price Ad- 
ministration dealing with rubber, gasoline and passenger cars. 

A sketch organization chart of the Office of Defense Transportation 
is shown in Figure No. 1.7 





17 Office of Emergency Management Functional Chart, Office of Defense Trans- 
portation Chart No. |, March 1, 1942. 
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O. D. T. Orders 


ArTuHour L. Winn, JR. 


General Orders O. D. T. Nos. 1 to 8 issued by the Director of Defense 
Transportation were printed in full in the May Journal.* Since that 
issue the more important of these orders have been subject to amendment 
and five additional general orders have been issued : 


No. 9, placing the coal movement on the Great Lakes under 
permit control; 

No. 10, prohibiting the rendering of charter and sightseeing 
services by bus; 

No. 11, prohibiting certain inter-city bus service and freezing 
other bus service; 

No. 12, requiring rail carriers upon order of the Office of 
Defense Transportation to transport any export, coastwise or inter- 
coastal shipment from any port; and 

No. 13, authorizing common, contract and private motor carriers 
to establish Joint Information Offices to assist them in complying 
with orders Nos. O. D. T. 3, 4 and 5. 





General Order O. D. T. No. 1, Subpart A—Merchandise Traffic 


Sections 500.2a, 500.7 and 500.8 were amended, effective May 15, for 
clarification and in minor respects to read as follows: 


‘*Section 500.2a Use of cars within municipalities. No carrier by 
railroad, on and after the effective date hereof, shall accept for shipment 
or forwarding, load or forward, between points in the same municipality, 
or between contiguous municipalities, or within a zone adjacent to and 
commercially a part of, any such municipality or municipalities, any 
railway closed freight car containing merchandise, as described in sec- 
tion 500.1(b) of this subpart, except : 

(a) Where necessary to relieve carriers’ freight house facilities be- 
eause of inability to obtain transportation by motor vehicle of the mer- 
chandise contained in such ear; 

(b) Where motor vehicles are not available with which to move the 
merchandise contained in such car; 

(c) Where the carriers’ freight house or transfer facilities, or the 
consignor’s or consignee’s facilities are so located or constructed as to 
make it impracticable to transport by motor vehicle the merchandise con- 
tained in such car, and then only if such car contains at least ten (10) 
tons of merchandise ; 

(d) When authorized by special or general permit of this Office. 


“*Section 500.7 Records and reports. Each carrier by railroad shall 





_ * Order O. D. T. No. 2, effective April 1, which prohibits the substitution by any 
railroad of bus transportation of passengers for rail service was not printed. 
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record for convenient inspection and report within thirty (30) days 
after the close of each calendar month to the undersigned : 


(a) The number of freight cars loaded or forwarded with l.c.]l. 
freight over each of its merchandise car lines or routes, and the number 
of tons loaded therein ; 

(b) A detailed statement of the origin, destination and weight of 
all cars handled during such calendar month loaded or forwarded with 
less than ten (10) tons of less-than-carload freight, with an indication 
of the particular section or paragraph of this subpart authorizing such 
movement ; 

(c) A statement of all intra-terminal cars handled during the pre- 
ceding calendar month under paragraphs (a), (b), (¢), or (d) of section 
500.2a hereof. 


**Section 500.8 Effective dates. This part shall become effective on 
May 1, 1942: Provided, That (without modifying section 500.7) unless 
and until otherwise ordered. 


(a) Between May 1, 1942, and July 1, 1942, a minimum load of 6 
tons per car may be observed in lieu of the load of 10 tons per car other- 
wise required by sections 500.2 and 500.2a. 

(b) Between July 1, 1942, and September 1, 1942, a minimum load 
of 8 tons per car may be observed instead of a minimum load of 10 tons 
per car required under the provisions of section 500.2 and 500.2a.’’ 





General Orders O. D. T. Nos. 3, 4 and 5 


The return-load provisions of these orders, originally effective June 
1, were made effective July 15 so that common, contract and private 
carriers might have more time within which to prepare plans and perfect 
arrangements for accomplishing the conservation of equipment sought 
by these orders. 

The definition of ‘‘over-the-road’’ service under the three orders 
was substantially changed, effective June 1. The definition as amended, 
reads : 


‘‘The term ‘over-the-road’ service means all operations except (1) 
those wholly within any municipality or urban community, or (2) those 
wholly within a zone extending twenty-five (25) air miles from the 
boundaries of any municipality or urban community, or (3) those be- 
tween contiguous municipalities or urban communities, or (4) hauls of 
more than twenty-five (25) miles in length, or (5) the transportation 
and delivery of property directly to the ultimate consumer thereof, in a 
motor truck not used in carrying any other property, which leaves from 
and returns to the point of origin on the same calendar day, or (6) when 
the property is transported solely for the purpose of sale to retail dealers 
in a vehicle operated by the seller or an employee thereof, which vehicle 
leaves from and returns to the point of origin on the same calendar day.’’ 
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General Order O. D. T. No. 6 


Effective June 1, this order was amended in various respects. 
Brought within its terms is all local transportation excluded by the 
amended definition of ‘‘over-the-road’’ service, quoted above. Local 
carriers subject to O. D. T. No. 6 were redefined as follows: 


**§ 501.31 Definitions. 
* * * * * a 


(b) The term ‘local carrier’ includes every person engaged in the 
transportation of property by vehicle for compensation, or in the further- 
ance of or incidental to any commercial enterprise (1) wholly within 
any municipality or urban community, or (2) wholly within a zone 
extending twenty-five (25) air miles from the boundaries of any munici- 
pality or urban community, or (3) between contiguous municipalities or 
urban communities, or (4) in making hauls not exceeding twenty-five 
(25) miles in length, or (5) when the property transported is delivered 
directly to the ultimate consumer thereof, in a vehicle which is operated 
from and returned to the point of origin on the same calendar day and 
is not used in carrying any other property, or (6) when the property is 
transported solely for the purpose of sale to retail dealers in a vehicle 
operated by the seller or an employee thereof, which vehicle leaves from 
and returns to the point of origin on the same calendar day.’’ 


Section 501.32 was modified to read: 


**§ 501.32 Special deliveries, call backs, number of delweries. Ef- 
fective June 1, 1942, no person shall cause to be made by vehicle and no 
local carrier shall make: 

(a) Any special deliveries except to hospitals and the armed forces 
of the United States, and except deliveries of medicines and other neces- 
sary supplies for the protection in emergencies of the public health, life, 
and safety. 

(b) Any eall-backs ; 

(ec) More than one delivery between any one point of origin and 
any one point of destination, in any one calendar day, except: 

(1) Special deliveries authorized by paragraph (a) of this section: 
Provided, however, That when one day’s shipment or shipments to any 
one person exceed the capacity of a single vehicle, deliveries of such 
shipment or shipments shall be considered as one delivery ; 

(2) One delivery (in addition to the delivery authorized by the 
provisions of paragraph (c) of this § 501.32) of any commodity, the 
transportation of which requires the use of special equipment, in a 
vehicle specially constructed and adapted for and used exclusively in the 
transportation and delivery of such commodity.”’ 


Section 501.36, stating the exemptions from No. 6, was broadened 
by the addition of two paragraphs: 


**See. 501.36 Exemptions. The provisions of this Order shall 
not apply : 
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(f) To any vehicle used exclusively for the transportation of 
explosives, as defined in 50 U. 8S. Code, 122, or dangerous articles, 
as defined in 18 U. S. Code 383. 

(g) To vehicles operated exclusively for the purpose of pro- 
viding pick-up and delivery of telegraphic, radio, and cable com- 
munications, and the United States Mail.’’ 





General Order O. D. T. No. 9, Subpart B—Movement of Coal 
Issued May 18, 1942, effective June 1, 1942: 
**It is hereby Ordered : That 


**§ 502.5 Definitions. As used in this subpart: 


(a) The term ‘person’ means any individual, firm, copartnership, 
corporation, company, association, joint stock association, or other form 
of legal entity, and includes any trustee, receiver, assignee, or personal 
representative thereof. 

(b) The term ‘common carrier by railroad’ means a common ecar- 
rier by railroad subject to the provisions of Part I of the Interstate 
Commerce Act, as amended, and any other rail carrier which is engaged 
or capable of engaging in the transportation of coal. 

(ec) The term ‘vessel’ means any ship, whether or not self-propell- 
ed, having a gross register tonnage of one thousand tons or more, docu- 
mented under the laws of the United States or owned by a citizen of the 
United States, which transports or which is capable of transporting cargo 
in bulk. The determination of the capability of any ship to transport 
eargo in bulk, within the meaning of this definition, shall be made by 
the Director of Defense Transportation and shall be final. 

(d) The term ‘Chicago area’ shall include all docks and other 
points and places in the cities of Chicago, Illinois, South Chicago, 
Illinois, Michigan City, Indiana, Indiana Harbor, Indiana, Buffington, 
Indiana, and Gary, Indiana. 


**§ 502.6 Coal shipments prohibited. From and after the effective 
date of this subpart, no common carrier by railroad shall accept for 
shipment, forward, or transport any shipment of coal 


(a) Which is intended for transshipment at any port, point, or 
place on Lake Erie for transportation by vessel to any port, point or 
place on the Detroit River or the St. Clair River south of and including 
Port Huron, Michigan ; 

(b) Which is intended for transshipment at any port, point, or 
place on Lake Erie for transportation by vessel (1) to any port, point, or 
place in the Chicago area, or (2) to any port, point, or place on Lake 
Erie, Lake Ontario, or their connecting or tributary waters ; 

(ce) The provisions of this Section shall not apply to any coal ship- 
ment, the transportation of which has been authorized prior to movement 
by a special or general permit or order issued by this Office, to be re- 
flected in shipping permits to be issued by the Ore and Coal Exchange, 
Cleveland, Ohio. 
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**§ 502.7 Water transportation prohibited. No vessel shall accept 
for shipment, forward or transport any shipment of coal 


(a) From any port, point, or place on Lake Erie to any port, point, 
or place on the Detroit River or the St. Clair River south of and in- 
eluding Port Huron, Michigan ; 

(b) From any port, point, or place on Lake Erie to (1) any port, 
point, or place in the Chicago area, or (2) to any port, point or place on 
Lake Erie, Lake Ontario, or their connecting or tributary waters; 

(ec) The provisions of this Section shall not apply to any coal ship- 
ment the railroad transportation of which has been authorized prior to 
movement by a special or general permit or order issued by this Office, 
as reflected in a shipping permit or permits issued by the Ore and Coal 
Exchange, Cleveland, Ohio. 


**§ 502.8 Records and reports: effective date. 


Every person owning, controlling, or operating a vessel on the Great 
Lakes or their connecting or tributary waters, shall prepare and main- 
tain such records and make such reports with respect to the transporta- 
tion of coal embraced in this order as this Office may hereafter require 
and shall keep such records available for convenient inspection by ac- 
credited representatives of this Office.’’ 





Application for Special Permit Authorizing the Transportation of 
Coal on the Great Lakes, under General Order O. D. T. No. 9 


O.D.T. Special 
Permit No. -_-_- 


In accordance with the provisions of General Order O.D.T. No. 9, 
application (in duplicate) for special permit authorizing the transporta- 
tion of coal on the Great Lakes is hereby submitted. Applicant makes 
the following representations, each of which is true and correct of appli- 
cant’s own knowledge : 


Be I IIIS co siiiicicimmiscnititngin eenteuitisanesishietgmettldmaibalia etl aiie 
2; SE SEONG CE GENIE nc ciciinngenetinninendoccinanenamen 


City State 
Bias NI: I, iis ccs vires sinsic th agmeetivliiiginttiliaa bitin ies 


4. Net tons of coal received by water in 1941 _______--------------- 


5. Net tons of coal received by water in 1942 to 
PN © ate civccwtscts 


6. Origin of coal covered by this application 
(a) Southern Fields, Net Tons ~----~- 
(b) Northern Fields, Net Tons ~---~- 
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7. Type vessel : 
Regular bulk -....-.-------: : Self-unloader 


8. Port or ports of Destination 


9. Use of coal: (a) by applicant _____----- (b) for re-sale 
10. Months of shipment 


Applicant 


dees) ie di SG Dib se ee a zs doting: 
Title 


Date of Application 





General Permit O. D. T. No. 9-1, Subpart B—Movement of 
Coal on the Great Lakes 


Issued May 16, 1942, effective June 1, 1942. 
“It is hereby Authorized, That : 


**§ 522.601 Definitions. As used in this subpart : 


(a) The term ‘vessel of the self-unloader type’ means any ship, 
whether or not self-propelled, documented under the laws of the United 
States, or owned by a citizen of the United States, which transports or is 
capable of transporting coal in bulk and is equipped with a belt conveyor 
self-unloading device. 

(b) The term ‘vessel’ means a vessel as defined in General Order 
O. D. T. No. 9, Chapter 11 of this Title, Part 502, Subpart B, § 502.5, 
paragraph (c). 

(ec) The term ‘Chicago area’ means the Chicago area as defined in 
General Order 0. D. T. No. 9, Chapter 11 of this Title, Part 502, Subpart 
B, § 502.5, paragraph (d). 


**§ 522.602 Coal shipments by railroad authorized. Any common 


carrier by railroad may accept for shipment, forward, or transport any 
shipment of coal : 


(a) Which is intended for transshipment at any port, point, or place 
on Lake Erie for transportation by vessel of the self-unloader type (1) 
to any port in the Dominion of Canada on Lake Erie, on Lake Ontario, 
or on the Welland Canal; (2) to any port on the Detroit River or on the 
St. Clair River; or (3) to any port in the Chicago area; 

(b) Which is intended for transportation by vessel to any dock in 
Buffalo, New York, or to any dock in any port in the Chicago area and 
which is intended for use as fuel by ships of any kind or size operating 
on the Great Lakes; 

(ec) Which is intended for transshipment at any port, point, or place 
on Lake Erie for transportation by vessel to any port in the United 
States on Lake Ontario, on Lake Erie, on the Niagara River, or to any 
port in the Chicago area: Provided, however, That it first shall have 




















JUNE, 1942 863 





been established to the satisfaction of the Office of Defense Transporta- 
tion, pursuant to procedure established by such Office, that the delivery 
to and receipt by the ultimate consignee of any such shipment will not 
increase the aggregate amount of all shipments of coal delivered by 
vessel to such consignee during the year 1942, to an amount in excess 
of 50% of the aggregate amount of shipments of coal delivered to and 
received by such consignee by vessel during the year 1941. (E. O. 8989, 
6 F. R. 6725; Gen. Order O. D. T. No. 9, this issue) 

This general permit shall become effective June 1, 1942, and remain 
in full force and effect until further order of this office.’’ 





General Order O. D. T. No. 10, Subpart G—Charter 
and Sightseeing Service 


Issued May 20, 1942, effective June 1, 1942: 
**It is hereby Ordered: That 
**§ 501.38 Definitions. As used herein: 


(a) The term ‘charter service’ means: 

(1) The transportation by bus of a group of persons, who, pursuant 
to a common purpose and under a single contract, have acquired the 
exclusive use of a bus to travel together as a group; or 

(2) The transportation by bus of passengers to whom individual 
tickets have been sold or with whom individual transportation arrange- 
ments have been made from or to any point or over any route not 
regularly served by existing facilities and established scheduled services 
of the person performing the transportation service. 

(b) The term ‘sightseeing service’ means the transportation by 
bus of passengers, whether over regular or irregular routes, for the 
primary purpose of permitting such passengers to see places or objects 
of general or special interest. 

(ec) The term ‘person’ means any individual, firm, copartnership, 
corporation, company, association, or joint stock association, or any 
trustee, receiver, or any assignee thereof, or the Federal or State govern- 
ment or any agency, department or subdivision thereof. 

(d) The term ‘bus’ means any rubber-tired vehicle used in the 
transportation of passengers, having a capacity of ten or more passengers. 


§ 501.39 Charter Service. On and after the effective date hereof, no 
person shall engage in charter service by bus, except in the transporta- 
tion hereinafter specified when such transportation cannot readily be 
performed by existing facilities and established scheduled services of 
common carriers of passengers operating over regular routes between 
fixed termini, to wit: The transportation of 

(a) Military or naval personnel or persons participating in organ- 
ized recreational activities at military establishments to and from Army 
and Navy establishments provided such transportation is furnished on 
written request of the commanding officer at such establishment. 
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(b) Selectees to and from examining or induction stations on the 
written request of an authorized official of the Selective Service System. 

(ec) Students, teachers, and other school employees en route between 
their homes and their schools. 

(d) Employees en route between their homes and their places of 
work. 

(e) Children under eighteen (18) years of age and their attendants 
en route between their homes and summer camps. Such service may be 
given only after written application showing the necessity therefor has 
been filed with and approved in writing by a Regional Office of the Office 
of Defense Health and Welfare Services, Division of Recreation. 

(f) Persons en route between their homes and their places of regu- 
lar weekly worship for the purpose of attending religious services. 

(g) Civilians from their homes for purposes of evacuation, in the 
interest of their safety or to serve military purposes, or to their homes 
after evacuation, pursuant to orders of governmental or military author- 
ities. 

§ 501.40 Sightseeing service. On and after the effective date hereof, 
no person shall engage in sightseeing service by bus.’’ 





General Order O. D. T. No. 11, Subpart H—Intercity Common 
Carriers of Passengers by Bus 


Issued June 8, effective July 1, 1942. 

**§ 501.45 Definitions. As used in this subpart: 

(a) The term ‘bus’ means any rubber-tired vehicle propelled or 
drawn by mechanical power and used upon the streets or highways (but 
not on rails) in the transportation of passengers. 

(b) The term ‘intercity service’ means all bus operations except (1) 
those wholly within any municipality or urban community and a zone 
extending 15 air miles from the boundaries thereof, or between contiguous 
municipalities or urban communities, or (2) round-trip schedules on 
which the average revenue per passenger carried is not more than 35 
cents, or (3) round-trip schedules whose principal traffic consists of the 
movement of workers en route between their homes and their places of 
employment, or the movement of persons between military or naval 
establishments and nearby municipalities or urban communities. 

(ec) The term ‘common carrier’ means any person which holds itself 
out to the general public to engage in the transportation of passengers 
by bus in inter-city service for compensation. 

(d) The term ‘seat miles’ means the number of miles operated by a 
bus in passenger service (including deadhead mileage of extra buses 
operated in connection with regular schedules) multiplied by the seating 
capacity of the bus. 

(e) The term ‘passenger miles’ means the number of miles traveled 
by revenue passengers in buses operated in scheduled service, including 
extra buses. 








r 
it 


—rn ewe OO 





JUNE, 1942 865 











(f) The term ‘round-trip schedule’ means the regular operation of a 
bus (including any extra bus or buses operated in connection therewith) 
at a stated time over a fixed route from the starting point where pas- 
sengers are first permitted to board the bus to the point served most 
distant therefrom and return to the starting point. 

(g) The term ‘limited schedule’ means a schedule which does not 
serve by regular stop or flag stop at least 90% of the municipalities and 
urban communities authorized to be served by the carrier on the route. 

(h) The term ‘person’ means any individual, firm, co-partnership, 
corporation, company, association, including a farm cooperative associa- 
tion as defined in the Agricultural Marketing Act, approved June 15, 
1929, as amended, or joint association ; and includes any trustee, receiver, 
assignee or personal representative thereof. 


**§ 501.46 Elimination of waste. On and after the effective date 
specified in this subpart, every common carrier shall : 

(a) Eliminate waste in operations and eliminate duplication of 
parallel services, and curtail schedules and services to the extent neces- 
sary to carry out the purposes of this subpart ; 

(b) Conserve and properly maintain tires, bus equipment and other 
facilities necessary in conducting the business of a common carrier. 


**§ 501.47 Operating requirements. On and after the effective date 
specified in this subpart, no common carrier shall : 

(a) Operate a limited schedule in intercity service ; 

(b) Operate a round-trip schedule in intercity service where it is 
reasonable to believe, in the light of experience and prospective travel, 
that during any calendar month the number of passenger miles on such 
schedule will be less than 40% of the number of seat miles: Provided, 
However, That one round-trip schedule may be operated daily on each 
route. * 

(1) For the purpose of this subpart the number of passenger miles 
may be actual or may be estimated on the following basis: A record of 
passenger miles and passenger revenue shall be made on each round-trip 
schedule, or group of such schedules serving same points, for the seven 
days ended June 30, 1942, and the passenger revenue per passenger mile 
(hereinafter called the ‘revenue factor’) shall be determined therefrom. 
Thereafter the number of passenger miles on each round-trip schedule 
for any period may be determined by dividing the passenger revenue by 
the revenue factor applicable to such schedule. In the event of any 
material change in fares or divisions thereof, or the establishment of a 
schedule performing a new or different service, a new revenue factor shall 
be calculated for the schedule affected during a representative seven-day 
period ; 

(c) Extend or inaugurate intercity service over a route not previ- 
ously served by the carrier without the prior approval of this Office ; 

(d) Operate intercity service for the primary purpose of supplying 
transportation to or from a golf course, athletic field, race track, theatre, 
dancing pavilion, or other place conducted primarily for purposes of 
amusement or entertainment. 
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“*§ 501.48 Operations by special authority. The provisions of this 
subpart shall not apply to any bus which is engaged in a movement that 
is authorized by this Office. 

**§ 501.49 Submission of plans. Wherever two or more common 
carriers engage in competitive intercity service over the same or closely 
parallel routes they shall cause their representatives to meet for the 
purpose of formulating a plan of joint action to the end that maximum 
utilization of equipment and facilities be effected during the period of the 
emergency by one or more of the following methods: 


(a) Pooling or joint use of equipment or other facilities ; 

(b) Pooling or division of traffic, service, or revenues ; 

(c) Alternation or staggering of schedules between any two or more 
points ; 

(d) Mutual honoring of one another’s tickets at the option of the 
passenger ; 

(e) Suspension, lease, exchange, or joint use of operating rights. 


Within thirty (30) days after the effective date specified in this 
subpart, such carriers shall jointly submit to this Office any plan of joint 
action so formulated or a statement setting forth the reasons why no plan 
of joint action has been agreed upon. Nothing in this subpart shall be 
construed to authorize carriers to engage in joint action by any of the 
methods described in this section unless directed so to do by specific order 
of this Office. 

**§ 501.50 Records and reports. Every common carrier shall pre- 
pare and maintain a record showing for each round-trip schedule in inter- 
city service the number of passenger miles and seat miles, and the per- 
centage of passenger miles to seat miles for each calendar month. 
Within thirty (30) days after the end of each calendar month each 
common carrier shall report to this Office a brief description of each such 
schedule where such percentage was less than 40%, and a statement that 
such schedule has been withdrawn or the reasons why it has been con- 
tinued. Every common carrier shall prepare and maintain such other 
records, and make such reports, as this Office may hereafter require for 
the purpose of this subpart. Such records shall be available and open 
for convenient inspection to representatives of this Office at all reasonable 
times. ’’ ‘i 





General Order O. D. T. No. 12—-Subpart D—Domestic Traffic Move- 
ment of Export, Coastwise and Intercoastal Freight 


Issued and effective June 27, 1942. 


**§ 500.20 Definitions. As used in this subpart: 

(a) The term ‘person’ means any individual, firm, copartnership, 
corporation, company, association, joint stock association, or other form of 
legal entity, and includes any trustee, receiver, assignee, or personal 
representative thereof. 

(b) The term ‘rail carrier’ means any person engaged in transpor- 
tation as a common carrier by railroad. 
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(ec) The term ‘port’ means any location on a harbor or water area 
equipped and in use for the loading of export shipments of freight in and 
the unloading of import shipments of freight from ocean-going water- 
eraft, and includes all warehouses, wharves, piers, docks, yards, grounds, 
depots, switches, spurs, and other railroad tracks, terminals and facilities, 
used in or in connection with the transfer in transit or interchange be- 
tween ocean-going watercraft and any other transportation agency, or 
with the handling, preservation, or storage in transit of any such export 
or import shipments of freight. 

**§ 500.21 Export, coastwise, and intercoastal freight to be removed 
from ports at direction of the Director of Railway Transport. Every 
rail carrier shall upon direction of the Director of the Division of Railway 
Transport of the Office of Defense Transportation, transport or cause to 
be transported, from any port in any State of the United States, to any 
destination designated by said Director, any export, coastwise, or inter- 
coastal shipment of freight which it may have in its possession in such 
port, notwithstanding the provisions of any General Order heretofore 
issued by the Office of Defense Transportation, or of any instruction con- 
tained or routing specified in the bill of lading of any such shipment.’’ 





General Order O. D. T. No. 13—Establishment of Joint 
Information Offices 


This order, issued and effective July 2, 1942, authorizes common, con- 
tract and private motor carriers to establish Joint Information Offices 
for the purpose of assisting the carriers in making and carrying out ar- 
rangements to comply with the requirements of General Orders O. D. T. 
Nos. 3, 4 and 5 by interchanging information regarding available equip- 
ment and traffic : 

**§ 501.57 Establishment of joint information offices. On and after 
the effective date specified in this subpart any two or more carriers or any 
carrier association or group of associations may establish joint informa- 
tion offices, at such points and places throughout the United States as may 
be authorized by the Office of Defense Transportation, under the following 
conditions : 

(a) Each joint information office shall be governed by a committee 
or board, selected by the carriers or members of the carrier association or 
associations establishing it. In selecting the governing committee or 
board representation shall be allowed to the various types of carriers 
establishing or utilizing the services of the office. 


(b) The Office of Defense Transportation shall be advised forthwith 
as to the name and address of each person selected as a member of the 
governing committee or board or as manager of a joint information office 
and shall be furnished accurate information with respect to the character, 
experience and past and present occupation and employment of such 
persons and, on the basis thereof, shall have the right to disapprove such 
selections. Each person so selected may be removed at any time from 
such office or position by direction of the Office of Defense Transportation. 
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No person employed as a manager or as an employee of a joint informa- 
tion office shall, during his employment, be employed by a carrier nor 
shall he be a member of the governing committee or board. 

(c) The function of the joint information office shall be to assist 
carriers in complying with the requirements of General Orders O. D. T. 
Nos. 3, 4, and 5, as amended or revised, by obtaining and receiving infor- 
mation as to the availability of equipment and of traffic originated or con- 
trolled by or in the possession of or on order to carriers and by furnishing 
such information to any and all carriers who apply therefor, in the order 
of the receipt of their respective applications and without discrimination, 
preference, or partiality. The authority of such joint information office 
shall include all things reasonably necessary to carry out the functions 
above described, but shall not include the right to fix the compensation 
for the interchange of traffic or for the transportation of traffic inter- 
changed, or the rental price of vehicles leased, or to designate any par- 
ticular carriers to receive any given traffic or to lease, rent or exchange 
any given vehicle. 

(d) A clearance statement shall be issued by each joint information 
office to each carrier with respect to a designated motor truck when such 
carrier representing that the movement of such motor truck to the point 
of destination specified is not prohibited by any order of the Office of 
Defense Transportation, has requested from such office information of 
the type designated in paragraph (c) of this section in order to permit 
compliance with any such order, and when: 


(1) The designated motor truck is moving with less than capacity 
load and there is no information on file with respect to property avail- 
able for transportation to, intermediate to, or beyond the point of desti- 
nation of such motor truck; or 

(2) When the carrier has accepted for transportation and loaded 
in such motor truck all property available for transportation to, inter- 
mediate to, or beyond the point of destination of such motor truck; or 

(3) The designated motor truck is moving empty and there is no 
information on file with respect to other carriers desiring to utilize such 
earrier’s motor truck to or toward the destination of such truck. 


Such clearance statement shall describe the motor truck or trucks involved 
and shall state the point of destination and the date and hour of the 
issuance of the statement. A copy of each such clearance statement shall 
be retained in the files of the joint information office and the original shall 
be given to and retained by the carrier. Such statements shall not be 
conclusive evidence of the facts concerning the availability of such traffic 
or the possibility of lease of such motor truck or trucks by the carriers. 


(e) Except as may be otherwise provided by agreement between the 
interested carriers or prescribed by the Interstate Commerce Commission 
or by the appropriate State regulatory body, the divisions of revenues 
between carriers for traffic interchange between them and the compensa- 
tion to be paid and received for rental of equipment shall be as deter- 
mined by the Office of Defense Transportation upon appropriate appli- 
cation. 
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(f) Disputes between carriers and the manager of a joint informa- 
tion office or the governing committee or board may be appealed to the 
Director of Motor Transport, Office of Defense Transportation, and his 
decision on any such appeal shall supersede the decision of the manager 
or the governing committee or board. In cases of disputes, the manager 
of the joint information office shall notify all parties thereto of their right 
to have the matter acted upon by such an appeal to the Director of Motor 
Transport. 

(g) The manager of the joint information office shall maintain a 
record of all information filed with such office and shall keep such further 
records and make such reports as may be required by the Office of Defense 
Transportation. Each carrier shall advise the manager of the joint 
information office as to each transaction completed with another carrier 
resulting from information obtained at such office. The manager shall 
maintain a record of all such transactions between carriers for the ex- 
clusive information of the Office of Defense Transportation and its duly 
accredited representatives, and shall not divulge such information to any 
other person, including the members of the governing committee or board. 
All records, files and correspondence shall be available for examination 
by accredited representatives of the Office of Defense Transportation at 
all times. 

(h) No membership fee shall be charged any carrier desiring to 
utilize the services of a joint information office as a condition precedent 
to the use of such services, but the cost of establishing and maintaining 
any such office may be apportioned, on an equitable basis, among the 
carriers participating in its establishment or utilizing its services, which 
basis of apportionment may be changed by direction of the Office of De- 
fense Transportation. Non-discriminatory charges, in such amount as 
may be fixed by the governing committee or board, may be made to 
carriers for services rendered to them by a joint information office. The 
amount of such charges may be changed by direction of the Office of 
Defense Transportation. A statement of such charges currently in effect 
shall be conspicuously posted in each office at all times. 

(i) No joint information office shall be established, or if heretofore 
established, shall be continued to be maintained, except in compliance 
with this order.’’ 











I. C. C. PRACTITIONERS’ JOURNAL 





Office of Defense Transportation 


Office 
ALBANY, NEW YORK 
ATLANTA, GEORGIA 
BALTIMORE, MARYLAND 
BILLINGS, MONTANA 
BIRMINGHAM, ALABAMA 
BOISE, IDAHO 
BOSTON, MASSACHUSETTS 
BUFFALO, NEW YORK 
CHARLESTON, S. C. 
CHARLOTTE, N. C. 
CHICAGO, ILLINOIS 
CINCINNATI, OHIO 
CLEVELAND, OHIO 
COLUMBUS, OHIO 
DALLAS, TEXAS 
DAVENPORT, IOWA 
DENVER, COLORADO 
DES MOINES, IOWA 
DETROIT, MICHIGAN 
EL PASO, TEXAS 
FARGO, NORTH DAKOTA 
HARTFORD, CONN. 
HOUSTON, TEXAS 
INDIANAPOLIS, IND. 
JACKSONVILLE, FLA. 
KANSAS CITY, MISSOURI 


LITTLE ROCK, ARK. 

LOS ANGELES, CALIF. 
LOUISVILLE, KENTUCKY 
MEMPHIS, TENNESSEE 
MILWAUKEE, WISCONSIN 
MINNEAPOLIS, MINN. 
NASHVILLE, TENN. 

NEW ORLEANS, LA. 


NEW YORK, N. Y. 
NORFOLK, VIRGINIA 
OKLAHOMA CITY, OKLA, 
OMAHA, NEBRASKA 


PHILADELPHIA, PA. 
PHOENIX, ARIZONA 
PITTSBURGH, PA. 
PORTLAND, OREGON 
ST. LOUIS, MISSOURI 


SALT LAKE CITY, UTAH 
SAN ANTONIO, TEXAS 
SAN FRANCISCO, CALIF. 
SEATTLE, WASHINGTON 
SHREVEPORT, LA. 
SPOKANE, WASHINGTON 
TOLEDO, OHIO 

WICHITA, KANSAS 





Field Manager 
Lawrence F. McDonald 
John G. Caley 
Melvin R. Greene 
Emmett Fogarty 
W. E. Duncan 
Maurice H. Greene 
Eli C. Benway 
Floyd B. Piper 
Wm. B. Love, Jr. 
Lafayette R. Stallings 
Harry Gormley 
Henry A. Leachman 
C. R. Allen 
Donald T. Maentz 
S. Joyner Cole 
Paul V. Kortkamp 
E. Robert Baker 
John H. Gillespie 

. Robert Cooper 
‘rank N. Lanotte 
W. H. Thompson 
John F. Maerz 

J. R. Quattlebaum 
George F. Burnett 
Herbert E. McDaniel 
R. C. Coleman 


R. T. Lawrence 
Russell R. Lynch 
Frank T. Corcoran 
Victor E. Nichol 
W. R. Atkins 


William J. Clark 
Maclin Simmons 
William W. Warren 
V. J. Hons 


Everett Harding 
William M. Cox 
Charles T. Walker 
Herman Sites 

A. D. Mason 


Richard W. Candland 
on G. Ross 
. B. Grummel 
Harold C. Arnot 
ea F. Dawson 
olley |. Smith 
H. Martin Walker 
W. R. Bartling 


* Temporary Address—c /o Interstate Commerce Commission. 


DIVISION OF MOTOR TRANSPORT 
LIST OF FIELD OFFICES 


Address 
Rm. 1122-A, 112 State Street 
1322 Candler Building 
917 Munsey Building 
302 Securities Building 
917 Comer Building 
426 Idaho Building 
Rm. 527, 80 Federal Street 
1505 Genesee Building 
36 Broad Street 
1409 Liberty Life Building 
1905 Civic Opera Building 
906 Union Trust Building 
1440 Standard Building 
*311 Old P. O. Building 
704 Santa Fe Building 
704 Kahl a 
407 Denham Building 
408 Crocker Building 
1116 Penobscot Building 
*103 Federal Building 
508 First Nat’l Bank Bldg. 
624 Capitol Nat’l Bank Bldg. 
614 Federal Office Bldg. 
809 Circle Tower Building 
705 Lynch Building. 
307 Bonfils Building 
1003 Walnut Street 
153 Federal Building 
955 Western Pacific Bldg. 
31 Kenyon Building 
Rm. 1510, 81 Madison Bldg. 
828 N. Broadway 
226 Midland Bank Building 
*222 U. S. Court House 
1852 Canal Building 
122 East 42nd Street 
1520 Chanin Buildin 
609 Bankers’ Trust Building 
336 Key Building 
*802 Woodmen of the World 

——. 

1101 Gimbel Building 
305 Security Building 
534 Fulton Building 
609 Bedell Building 
1007 Boatmen’s Building 
314 North Broadway 


1202 Continental Bk. Bldg. 


827 Majestic Building 

531 Monadnock Building 
5529 Stuart ———. 

922 Giddens-Lane Building 
607 Hutton Building 

415 Pera f Bank Bldg. 
220 Federal Building 
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New Membership Campaign 


C. R. Hiiyer, 
Chairman, Membership Committee 


In the last number of the Journat attention was invited to the 
concerted effort for new members inaugurated by President Burgess. 
This work is progressing in the sixteen regional districts under well- 
chosen leaders. These Chairmen are: 


Charles Clark, Commerce Counsel, Southern Railway System, 15th 
& K Sts. N. W., Washington, D. C. 

M. 8. Hartman, T. M., Fairmont Creamery Co., 12th & Jones Sts., 
Omaha, Neb. 

John B. Keeler, A. G. T. M., Koppers Co., 1250 Koppers Building, 
Pittsburgh, Penn. 

Frank H. Luther, G. T. M., Seagram-Calvert Distilleries, Louisville, 
Kentucky. 

Hugo Oberg, Boston Port Authority, 1600 Custom House, Boston, 
Mass. 

Clair R. Hillyer, Chairman, 135 South LaSalle St., Chicago, Ill. 

Horace Walker, General Solicitor, Chesapeake & Ohio Railway, 
Richmond, Virginia. 

I. T. Williams, Florida Railroad Commission, P. O. Box 1106, 
Tallahassee, Florida. 

L. P. Siddons, Vice President, Holly Sugar Corporation, Colorado 
Springs, Colorado. 

Ed. P. Byars, Traffic Manager, Fort Worth Freight Bureau, 115 E. 
9th Street, Fort Worth, Texas. 

Allan P. Matthew, 1500 Balfour Bldg., San Francisco, Calif. 

Walter W. Weller, P. O. Box 629, Weyerhaeuser Sales Co., Newark, 
N. J. 

J. B. C. Knight, 14 Durston Block, Anaconda, Mont. 

Homer J. Conley, Commissioner, Fort Smith Traffic Bureau, P. O. 
Box 838, Fort Smith, Ark. 

Thomas H. Maguire, Asst. General Attorney, C. M. St. P. & Pacific 
R. R., Seattle, Washington. 

Frank B. Townsend, Minneapolis Traffic Association, 164 New 
Chamber of Commerce Building, Minneapolis, Minn. 


These Regional Committees have been supplied with the names of all non- 
member practitioners in their districts, and the plan is to present to each 
one of them personally the desirability and advantages of an active 
membership in our Association. As there are several thousand such 
prospects, the members of the Association in each locality are requested 
to cooperate actively with the Chairman and members of his Regional 
Committee. This can be done by each member taking a few names and 
giving them his personal solicitation. The foregoing plan has been 
successfully carried out in the Chicago District. 

The Association is a successful organization that is rendering service 
of great value to its members. It has made a recognized place for itself 
in the work of the Commission. Among recent activities may be men- 
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tioned its participation in the consideration of forthcoming new rules of 
practice. The effort that has been sponsored in certain quarters to wipe 
out Class B practitioners has been ably opposed by the Association 
through the study and work of Mr. Elmer A. Smith. The excellent 
monthly magazine published by the association is of constant value to its 
readers. These and other activities merit the support of every prac- 
titioner, although many of them are presently unacquainted with the 
real value they receive from membership. It has been found by experi- 
ence that the mere presentation of these values to non-member prac- 
titioners has brought forth excellent results. May we not count upon 
each one of you to cooperate actively and promptly with your District 
Chairman ? 





President Urges Support of Membership Effort 
E. H. Buregss, President 

The Association of I. C. C. Practitioners has seriously undertaken 
to increase its membership. It is the most extended effort of the kind 
the Association has ever made and has the active aid and support of all 
the officers and members of the Executive Committee. Elsewhere in this 
issue of the JourNaL, Chairman C. R. Hillyer of the Committee on 
Membership has described briefly the nation-wide organization that has 
been perfected to accomplish this much desired objective. 

Out of a total of approximately 14,000 persons who have been ad- 
mitted to practice before the Bar of the Commission, 2,400 odd are now 
members of the Association of Practitioners. Although this membership 
itself well attests the Association’s strength and standing, the very real 
possibilities of greater scope and usefulness are at once apparent from 
the number of those who, although eligible, are not yet members. 

There is therefore presented to our members an exceptional oppor- 
tunity, with a minimum of individual effort, to help the Association make 
a readily achievable growth, with all the attendant benefits both to the 
Association and to the members. All that is needed is the willingness of 
each member to co-operate with the local membership committeemen now 
working in his community, to the end that every eligible practitioner 
therein whom he may know is given, by him or others, a personal oppor- 
tunity to avail himself of the recognized advantages of membership in 
the Association. By such personal assistance, particularly with respect 
to acquaintances who are eligible, individual members can make a contri- 
bution that in the aggregate will be of manifest benefit to the welfare of 
the Association and to those who accept the membership privilege. 

I therefore cordially invite and confidently hope that the Association 
may have the hearty cooperation of all members in this important effort. 





EDITORS’ NOTE 

The Editors regret the delay in the release of this issue of the 
JOURNAL. 

It was felt that the recent series of changes in connection with items 

in the JourNAL, and certain new material, should be presented even 

though it caused a delay in the publication of the Journat. 
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Proposed Revision of Rules of Practice 
of the I. C. C. 


On Thursday, May 21st, the Committee on Rules and Reports of the 
Interstate Commerce Commission heard oral presentations concerning 
revision of the Rules of Practice of the Commission. Acting Chairman 
Clyde B. Aitchison presided. The others present were Commissioners 
Porter, Mahaffie and Splawn. 

Appearances were made by the following persons: Wilbur LaRoe, 
Jr.; J. Carter Fort, in behalf of the Association of American Railroads; 
Julian M. King for The Bull Steamship Line, Pan-Atlantic Steamship 
Corporation, Seatrain Lines, Inc., and Southern Steamship Company; 
Parker McCollester; Julius Henry Cohen, in behalf of the New York 
State Bar Association ; Elmer A. Smith, at the direction of the Executive 
Committee of the Association of Interstate Commerce Commission Prac- 
titioners; Charles E. Bell; Charles R. Seal for The National Industrial 
Traffic League, and Robert E. Quirk. 

Of particular interest to our members were the presentations made 
by Julius Henry Cohen concerning the activities of Class B practitioners 
and replies thereto. (See: April JournaL, pp. 650-52) 

Some of those presentations follow : 


STATEMENT OF MR. JULIUS HENRY COHEN 


Mr. Cohen: I would like to reserve, if your Honor will permit it, 
about ten minutes to reply to those who oppose out of the time that you 
were gracious enough to allot me. 

Acting Chairman Aitchison: All right, Mr. Cohen. 

Mr. Cohen: I am permitted to state, sir, that the suggestion which 
I made to some of the body in my individual capacity as a practitioner 
and as on behalf of the committee of the New York State Bar Association 
is now supported by the Committee on Unauthorized Practice of the law 
of the American Bar Association. Their resolutions have been filed, and 
I have a letter from the Chairman of the Committee authorizing me to 
make the statement that they would appreciate your cooperation in the 
adoption of this suggestion. 

While I have not attained the degree of priest in the temple of 
justice who knows his job, I have over my forty-five years of admission 
to practice as an attorney-at-law tried to conform to the idea that the 
representations of the lawyer to his court and his attitude toward his 
court should as nearly as possible conform to the English practice of the 
barrister and the King’s counsel who could be relied upon to make only 
those statements which the court would expect, and your Honor’s state- 
ment, as a matter of personal privilege with regard to the communica- 
tions that you have received, bids me make a statement as a matter of 
personal privilege by way of introduction to what I have to say. 

I think the members who are sitting here ought to know, as I am 
sure the Chairman does, how this suggestion came about and why it is 
supported by the bar. Your Honor appeared before the Committees of 
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Congress in opposition to bills that were introduced that were deliberately 
intended to confine the practice before this body and other similar 
federal bodies to lawyers, and the philosophy was that wherever a record 
is to be made or a question of law is involved parties who appear before 
these tribunals were entitled to be represented and advised by: lawyers. 
Your Honor made an argument before that body to the effect that the 
delegation of power to the Interstate Commerce Commission puts upon 
you the responsibility of determining who should appear before your body 
and that the proper place to leave the regulation of the practice before 
you is with the Commission. 

The bar as a whole has not agreed with that point of view, but I find 
myself in agreement with it, and last year in a report, which you had an 
opportunity to read—it has appeared in INTERSTATE COMMERCE Prac- 
TITIONERS’ JOURNAL—I supported the position taken by the Chairman of 
this Commission, and I said that the services which were rendered by 
competent laymen before this body were of help to the Commission and 
that if you regulated the character of the men who appeared before you 
no group of lawyers had any right to say that you should not permit 
those laymen to appear before you. I think no one could have supported 
more thoroughly the position that the regulation of the admission to 
practice and of disciplinary conduct should be with the federal agency 
designated by Congress. That report was printed in full in the JourNAL 
OF THE PractITIONERS for February, 1942, and every member of the bar, 
whether layman or lawyer, had an opportunity to read it. Nobody with 
any intelligence could understand that I was seeking, or anybody on 
behalf of the bar was seeking, to transfer from this body to any other 
body powers of discipline and admission left to it. Nobody could under- 
stand that I was trying to limit, or that anybody on behalf of the bar 
was trying to limit, practice to lawyers. 

Your Honor knows that before this was presented I sat down with 
Mr. McCollester, found his philosophy was completely contrary to that 
of the organized bar of the country and of the organized public opinion 
of the country, including my own. I did find Mr. Burgess and Mr. 
LaRoe ready to recognize the soundness of the view that we were urging, 
and in the Practitioners’ JourNAL for April, 1942, if I had not made 
it clear, Mr. LaRoe certainly made it clear, at page 650, by saying: 

‘*A committee of the New York State Bar Association is definitely 
challenging the right of laymen to hold themselves out to the public as 
qualified to give legal advice. Mr. Burgess, the President of our Asso- 
ciation, and I have conferred with the Chairman of the New York com- 
mittee and have arrived at a compromise which we are prepared to recom- 
mend to you, and which we think will be advantageous to all concerned, 
including the lay practitioners. It would clearly not be in the public 
interest to bar laymen from practice. Indeed, the New York committee 
has gone on record as saying that ‘To go to the extreme and require that 
none but a lawyer shall appear before boards or bodies is to go counter 
to the public policy of the country.’ What the committee apparently is 
aiming at is to prevent laymen from holding themselves out as lawyers.”’ 

With all the clarity that Mr. LaRoe is famous for he could not make 
a clearer statement of our purpose and our intent than that. 
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‘‘This is designed to prevent laymen from representing themselves 
as lawyers or counsellors or attorneys.”’ 

And he desired to make it clear that ‘‘In recommending this pro- 
vision there is no intent to prevent laymen from practicing before the 
Commission as they now do. While this provision makes no important 
change in the existing situation so far as the ethical practitioner is con- 
cerned, we agree that the above compromise provision is desirable, not 
only because the Commission’s intent should be made clear in its rules, 
but because it may prevent more drastic action, and also because a similar 
provision already appears in the rules of the Patent Office and the 
Treasury.”’ 

The rules of the Patent Office say very clearly that: 

‘*Registration under the provisions of this rule shall not be construed 
as authorizing persons not members of the bar to practice law.’’ 

And the rules of the Treasury Department are in similar language, 
that registered laymen are not to be regarded as on a parity with 
lawyers. 

The sole purpose of this rule is to reach those men throughout the 
country who are trading as laymen upon your certificate to practice here 
to represent themselves as qualified lawyers to the public. 

Whatever Mr. McCollester’s philosophy may be about limiting the 
practice of law in accordance with the rules of the State and the public 
policy of all the States of the Union, we are not here to discuss that. That 
is not before you at all. The simple question is whether you should 
avoid the kind of misunderstanding that has arisen, both on the part of 
men who do practice and upon the part of the courts of the States who 
find in your language, and with due respect, a recognition of your 
authority, that it is possible for a class B practitioner to treat the public 
with whom he deals in his office as though he were a lawyer authenticated 
by you as qualified in all respects to act as a practitioner. 

Acting Chairman Aitchison: Now, what do you mean by saying 
“* Act as a lawyer’’? 

Mr. Cohen: I mean by that, qualified to express opinions on the law 
with regard to the practice before this Commission. 

Acting Chairman Aitchison: We have examined him about that. 

Mr. Cohen: Yes. 

Acting Chairman Aitchison: We have satisfied ourselves that he is 
competent. 

Mr. Cohen: You say that he is competent to hold himself out as 
lawyer ? 

Acting Chairman Aitchison: I say that he is competent to hold him- 
self out as qualified to advise with respect to the law of the practice 
before this Commission. 

Mr. Cohen: Well, it is your intention, then, that he shall be permitted 
throughout the States of the Union to represent that he is qualified to 
act in that respect as a lawyer? 

Acting Chairman Aitchison : To advise with respect to the law of the 
practice before this Commission. Why not, after the elaborate examina- 
tion we gave him? 
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Mr. Cohen : Well, if that is the position of the Commission, then I say 
that it certainly is not the power of this Commission to determine who 
shall be lawyers and who shall be laymen, or to change a layman into a 
lawyer. Certainly there is nothing in the Act to authorize you to do that. 

Acting Chairman Aitchison: Won’t you please do what I asked Mr. 
McCollester to do, substitute ‘‘attorney-at-law’’? Nobody is admitted as 
a lawyer to any court; he is admitted as attorney and counsellor. 

Mr. Cohen: But do you intend by your rules to hold the men who 
practice before you, whether B or A practitioners, to hold themselves 
out to the public generally as competent to give advice in all respects on 
Interstate Commerce law? 

Acting Chairman Aitchison: With respect to practice before this 
Commission ? 

Mr. Cohen: Do you intend that? 

Acting Chairman Aitchison: Well, I was not aware that I was under 
examination. But I am very frank to say that I think after we have 
examined them, yes, that they are quite as competent as most of us. 

Mr. Cohen : Then, I want to register, sir, on behalf of the bar of the 
country, our protest to such an interpretation. The public policy of the 
country throughout the States is to determine in each State on the basis 
of examination who are those who are qualified to give legal advice. 

Acting Chairman Aitchison: I want to submit this also, that there 
is a complete lack of logical sequitur between the passing of an examina- 
tion which qualifies a man to practice in particular courts and the estab- 
lishment of his qualifications to practice before this Commission. 

Mr. Cohen: Well, but so far as his qualifications to practice before 
this Commission and appearing before this Commission there is a differ- 
entiation, I submit, between a man who comes here as a layman and a man 
who comes as a lawyer. No layman under your examination is qualified 
to express opinions on the law. All he can say is, ‘‘I understand this to 
be the law.’’ He has not received the educational qualifications to come 
here and represent himself as a lawyer. 

Acting Chairman Aitchison: He does not represent himself as a 
lawyer ; he represents himself as entitled to practice before the Commis- 
sion. 

Mr. Cohen: Well, then, you do not intend to admit him as a lawyer, 
but you merely admit him as a lawyer. 

Acting Chairman Aitchison: You have never been admitted, Mr. 
Cohen, as a lawyer. 

Mr. Cohen: I am admitted to practice here, and if it were not— 

Acting Chairman Aitchison: You have never been admitted by any 
tribunal as a lawyer. 

Mr. Cohen: I am admitted here by virtue of the fact that I am a 
lawyer. I do not have to take an examination under your rules. 

Acting Chairman Aitchison: No. You are admitted because you are 
at attorney-at-law, which is quite a different thing. 

A lawyer is a man who is learned in the law. We have a Justice of 
the Supreme Court sitting at the present time who never has been ad- 
mitted to the bar of that court. 
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Mr. Cohen: The proposal that we make here has nothing to do with 
lawyers. It says: 

‘No member of the Association not admitted to the bar shall use the 
title ‘attorney’ or ‘counsel ’— 

No, that is not the amendment. 

The proposal is this: 

‘* Admission of a person not an attorney-at-law to practice before the 
Commission shall not authorize him to practice as an attorney-at-law or 
to hold himself out as qualified so to practice.’’ 

Mr. Cohen: We have not said anything about lawyers. 

Acting Chairman Aitchison: But are any holding themselves out as 
attorneys-at-law ? 

Mr. Cohen: Let me read you from one decision to show you just what 
the result of your present rules is as a practical matter, and I bring this 
to your attention. This is the case of Blair against the Motor Carriers 
Service Bureau, proceedings brought by the Committee of the Phila- 
delphia Bar Association on Unauthorized Practice of the Law. A man 
by the name of McGurk formed several corporations, one the defendant 
Motor Carriers Service Bureau, the other the defendant Motor Carrier 
Service, and in addition to that another bureau which undertook to take 
eare of tax matters before the Treasury Department. They took a build- 
ing in Philadelphia, advertised in the form of signs upon the exterior of 
their office building, and pamphlets, circulars, and other printed matter 
as qualified and ready to give advice and to perform the following 
services—then appears a long list of services both with regard to inter- 
state commerce practice and income tax practice. The court enjoined all 
of the practice which it interpreted to mean the giving of advice upon 
the law. It enjoined the corporation from holding itself out as quali- 
fied as interstate commerce counsel. A man by the name of Bruestle, who 
was on your rolls here, was not enjoined, because, the court says: ‘‘A 
proper regard for the prerogatives of an important federal administra- 
tive tribunal should prevent the issuance of an injunction restraining 
one from doing precisely that which such tribunal has seen fit to author- 
ize him to do.’’ And by virtue of the cloak which gowned him, and 
which you clothed him in, he escaped the injunction which was issued 
against these people. 

Now, I am quite aware of the scandals which gave rise to the rule 
in the Patent Office and the scandals that gave rise to the rule in the 
Treasury Department that made it important for those administrative 
agencies definitely to say that their admission of men to appear before 
them did not authorize them to hold themselves out as attorneys-at-law. 
But I come before you and say on behalf of the bar of the country that 
there are scandals, and that with the broadening of your jurisdiction to 
motor carriers and the like you have all the evils of solicitation, all the 
evils of the layman going out and drumming up business, and making 
for work that is unnecessary in many instances for this body, and com- 
bining for lawyers to do it, that we at the bar for 25 years have had to 
meet. And when Mr. McCollester says the evils are not the same imposed 
upon the poor man, or the trust company, or imposed upon the inventor 
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with a patent, he hasn’t any realization at all of what has happened 
throughout this country. 

This policy of the State to protect the community against having 
people who are not qualified and certified furnishing to the public advice 
and guidance is a policy that is the established policy of the States, and 
it is proper for this tribunal to say that people may come here and may 
appear for others, officers of corporations, laymen, if you please; but if 
this Commission has by virtue of its rules, and out of the respect which 
the courts of the States pay to this Commission, made it possible for 
evils to grow which affect the public in just the way I represent them to 
you, on behalf of the bar, it seems to me that the proper course for us 
to pursue is to present you with a picture of these evils and suggest the 
way by which to correct them. 

Acting Chairman Aitchison: Are you sure the bar comes here with 
clean hands? 

Mr. Cohen: I don’t care whether they do or not. They can come 
here with all the dirty hands in the world. I come here in behalf of the 
bar to advise you of a situation, and I am not precluded by any of the 
evils that you can line up against the bar. 

Acting Chairman Aitchison: You are appearing here at the present 
time for an organized bar. I am asking whether or not the bar comes 
here with clean hands. 

Mr. Cohen: We are doing what we can, Mr. Chairman, in our 
organizations to clear up every evil we have encountered. The bar has 
been spending $25,000 a year disciplining lawyers. 

Acting Chairman Aitchison: Are you able to point to any case 
whatsoever, representing the American Bar Association, or the Bar Asso- 
ciation of New York, where any disciplinary action has ever been taken 
because an attorney-at-law has been guilty of malpractice with respect to 
practice before this Commission ? 

Mr. Cohen: I don’t know of any such case; no, sir. 

Acting Chairman Aitchison : It has been left entirely for us to do it, 
hasn’t it? 

Mr. Cohen: No, it has not been left entirely for you to do it. All 
you have to do is to refer the case to the local bar association and they 
would take care of it. The fact that we have been willing to is no reason 
why you should continue a practice which results in another kind of evil. 
This is the first time that I ever heard the argument that because lawyers 
are guilty of unprofessional conduct that you should permit the laymen 
to go out as qualified as lawyers and advisers to the public. 

Acting Chairman Aitchison: On the other hand, bar associations 
have referred cases for misconduct to us without dealing with them 
themselves. In other words, the bar has not been willing to do it itself. 

Mr. Cohen: The bar has been willing. The bar is taking these steps. 
I myself have brought on behalf of our State Bar Association cases to the 
attention of the Committee on Professional Ethics of the Interstate Com- 
merce Commission Practitioners’ Association. But assume that we are 
guilty, Mr. Chairman; assume that we have not done all that we should; 
assume that you should put more responsibility on the bar—that does 
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not meet the question that I am presenting. I want to know whether this 
Commission, with the responsibility upon it to the whole country, intends 
by this rule to say to the people of the country, ‘‘When we license a 
layman to appear before us that entitles him to give advice and counsel 
on all phases of interstate commerce law to the people of your State.’’ 
If that is your intention, then Congress should correct that. 

Acting Chairman Aitchison: Nobody knows all phases of Interstate 
Commerce law. That is a pretty broad statement. 

Mr. Cohen: Well, that is what interstate commerce means. What 
are those thousands of people getting certificates for, who have never 
appeared before you, except to put it up in their office and hold them- 
selves out as qualified to deal with interstate commerce law? 

Acting Chairman Aitchison: Well, all but thirty or forty are mem- 
bers of some court. 

Mr. Cohen: But there are more coming to you, and you are going to 
admit more of these laymen, and under this interpretation you are going 
to get more. 

Acting Chairman Aitchison: On the contrary, we are admitting less. 
The requirements are getting more strict all the time. I take it that 
there is not a man in this room, unless he prepared for the examination, 
would pass our examination 75 percent. 

Mr. Cohen: I don’t think that meets this situation, Mr. Chairman. 
I am not here arguing that every lawyer who appears before you is fully 
qualified to practice interstate commerce law. I am asking you to do 
what the Treasury Department and the Patent Office have done, to say 
that when a layman is a practitioner before you that does not mean that 
he is to hold himself out to the world as an attorney-at-law generally, and 
that is a pretty fair proposition to make to this body. And I come to you 
and say that so far as we are concerned, in an effort to prevent legisla- 
tion on this subject, we have tried to make an offer of cooperation with 
this Commission. We have taken the position that the regulation of this 
matter is with you and that the responsibility is with you, and we have 
taken the opportunity of now presenting to you a situation on our pro- 
fessional standing which we think calls for a cure. 

Commissioner Mahaffie: Well, what is your proposal? What is the 
actual wording ? 

Mr. Cohen: I have it in our brief. It follows the line of the language 
of the Patent Office and the Treasury Department. It is on the first 
page of our brief: 

‘* Admission of a person not an attorney-at-law to practice before the 
Commission shall not authorize him to practice as an attorney-at-law 
or to hold himself out as qualified so to practice.’’ 

That is all there is to the whole thing. 

Commissioner Mahaffie: Is that the Treasury Department’s lan- 
guage? 

Mr. Cohen: It is the substance of it. 

We felt that it was a reasonable proposal, and we make it as a reason- 
able proposal. The suggestion that we are trying to transfer the disci- 
pline of this body to the State bodies, well, why shouldn’t we? Your 
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Honor has criticized the bar for not doing enough in that field. If you 
want us to do more we will do it. If you want to transfer to our 
committee the jurisdiction of proceedings against practitioners in the 
State of New York, we will take over that jurisdiction and relieve you 
of the burden. But don’t embarrass us by rules that make it possible 
for every layman to hide behind your rules and say, ‘‘The Interstate 
Commerce Commission says it is all right for us to do what we are 
doing.’’ 

Acting Chairman Aitchison : Very frankly, in the endeavor to keep a 
number of men of good calibre we run across two situations: In the 
first place, the Bar Associations in reporting on applicants before us 
say, ‘‘ We know this man is a skunk. We had him on our list for investi- 
gation for years. We have never been able to line it up so that we could 
kick him out. But we want you to keep him out, and we recommend 
that he not be admitted because of his bad moral character,’’ although 
they are unwilling to take any steps themselves. 

Another thing, and I think that there can be very little gainsaying 
this, we never yet have, I believe, disbarred any member of the bar of 
the court but what a representative of a bar association has appeared and 
testified as to his good moral character, although we found to the contrary. 

Mr. Cohen: Mr. Chairman, those are criticisms of the bar, and we 
take them with due respect, with due humility. I would make much 
more severe criticisms of the bar, the organized bar, than I have made. 
If the bar has failed in the performance of its duty in this respect, it 
should be admonished with regard to it, and if your Honor’s remarks are 
intended as an admonition, we will take them, too. But if it is intended 
as an argument against my proposal, I can’t see it. 

Acting Chairman Aitchison : It is simply intended as a statement of 
fact. 

Mr. Cohen: Well, as a statement of fact it will be taken; but so far as 
it being an argument against this proposal, I can’t see it at all, and I 
have not seen it when it has been advanced by members of the bar here. 

Mr. McCollester makes the point that the lawyers should not be 
heard to argue about this thing. We know perfectly well that we are not 
without sin. Let him who is without sin cast the first stone. But we are 
not here asking for this merely because the bar wants it. We ask it in 
the interest of the public. And I ask it in the interest of this Commission, 
as one of the practitioners licensed to appear here and as a member of the 
bar, because I say that unless we do this sort of thing and correct the 
things that are in error, you are going to be faced with efforts to secure 
Congressional action in this field. And I have sought by recognition of 
the dividing line here between what properly constitutes appearances 
before this body and what constitutes practice by men in the States that 
should be confined to men who are qualified lawyers to find some basis 
of cooperation. If we can’t have that cooperation, then it is just too bad, 
Mr. Chairman. 

Acting Chairman Aitchison: Would you object to qualifying your 
proposal to read ‘‘agent authorized to practice as an attorney-at-law or to 
hold himself out as qualified so to practice before the courts’’? 
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Mr. Cohen: No, because according to my interpretation, sir, you 
neither have the power nor did you intend to say that a man who comes 
here as a layman shall be entitled to hold himself out and entitled to 
practice law before you, and we want to stop the practice of law before 
you by laymen. That is precisely one of the purposes. You can say, 
and you have the right to say, you have the duty to say, that there are 
men who appear before you of character, responsibility, and experience 
who can assist you in the performance of your duties, and who are not 
lawyers. Men like Mr. Bell, the late Mr. Chandler—these men are 
qualified. But I never heard of Mr. Chandler or Mr. Bell undertaking 
to give legal advice in their office. And I do not think it was ever in- 
tended by Congress to delegate to you the power to say that because a 
man appears before you he has the right to hold himself out to give legal 
advice with regard to interstate commerce law. 

That is our position, and I want to make it just as strong as I know 
how. 

Certainly when the Constitution was framed and the power to regu- 
late interstate commerce was vested in this body it was not intended to 
give it the power to determine the public policy of the States, and the 
public policy of States is that only those shall practice law and give legal 
advice who are vested with the right to practice law. That is certainly a 
State policy, and certainly it was never contemplated that Congress 
should have the power to change that in the State and permit men who 
are permitted to appear before federal tribunals to hold themselves out as 
qualified to give advice with regard to the law. The Treasury Depart- 
ment definitely says they shan’t. The Patent Office says the same thing. 
Men have held themselves out as patent attorneys for years, and many 
of them are more qualified than you or I to deal with patent practice, but 
the abuse grew to such an extent that they are forbidden to hold them- 
selves out as patent attorneys without making it clear that they are 
laymen and not lawyers. All we ask here is that you conform to that 
philosophy. 





STATEMENT OF PARKER McCOLLESTER 
Mr. McCollester : 


I want now to speak just for a moment in conclusion in regard to the 
class B practitioners, as we commonly call them, and the proposal which 
was submitted by my honored friend Mr. Cohen. I am opposed to that. 
In the first place, I should tell the Commissioners that I think there is a 
fundamental difference between the position or the attitude of the orga- 
nized bar of New York State and of the American Bar Association and 
myself. Maybe I ought to resign from those organizations. I am not in 
favor from the standpoint of the welfare of lawyers of a lawyers’ union 
and of enforcing union rules and the closed shop. I think that in certain 
kinds of law business there is need for rules or statutes against illegal prac- 
tice of the law for the protection of the public. I think that is particularly 
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true in probate, surrogate, trust matters, real estate matters, perhaps. But 
I think that, as members of the bar, we cannot claim that in practice before 
this Commission there are interests who have matters to come before the 
Commission that need any protection from non-lawyer practitioners, or 
that any adequate protection if they needed it would be afforded by any 
restriction on the activities of non-lawyer practitioners by a rule of prac- 
tice. I think if there has been any victimizing, if I may use an ugly word, 
of innocent people having matters to come before this Commission, such 
as victimizing widows in the drawing of wills, and so forth, in many in- 
stances, the victimizing has been practiced probably more by the lawyers 
than by the non-lawyers. I am sure it has been practiced to some extent 
by lawyers. I think that the most innocent, gullible kind of person that 
comes before you with a matter that concerns the Commission’s jurisdic- 
tion is the small motor carrier. So far as the more important matters 
within the jurisdiction of the Commission are concerned the big industries 
know their way around. They are not going to be put upon. They know 
who are the men that are competent to handle their affairs before you. 
But the poor little truck-man—when the Motor Carrier Act went into 
effect there were a lot of them who did not know anything about it and 
they had to get lawyers. The proposed rule would not protect them be- 
cause it does not relate to lawyers. So that I do not see any need for 
protecting anybody by putting in restrictions by a rule of practice upon 
what non-lawyers may do. But I do think that it would be a great 
mistake for this Commission and a great mistake for the interests who 
have matters to come before the Commission to surrender in any way 
your control over those who should appear in proceedings before you and 
represent others. 

Now, as I see it, there is one defect or lack in the rules which perhaps 
if supplied would meet the situation which both Mr. Cohen and the others 
are concerned about. As I recall, there is nothing in the proposed rules 
to define what is ‘‘ practice’ before the Commission. Rule 7 says: 

‘*A register is maintained by the Commission in which are entered 
the names of all persons entitled to practice before the Commission.’’ 

But you do not say what ‘‘practice’’ is. I would define ‘‘practice,”’ 
if you want me to, as ‘‘representing others in proceedings before the 
Commission,’’ and I would not go further than that in limiting anybody 
as to what they can do. What a man does in his own office when he is 
away from you is something that he does on his own conscience and sub- 
ject to whatever laws are applicable to him in his daily life. You should 
control those who may practice before you; in other words, those who 
should come before you to represent others. And if you keep that con- 
trol, and if you say that ‘‘anybody that we admit to practice may come 
before us and represent others,’’ I do not think you need anything more 
in your rules of practice. It would seem to me that for you to say in 
your rules of practice what a person not an attorney-at-law shall hang 
on his door or shall not hang on his door is both quite unfair and is 
invading a field where your Honors should not be caught. I think it will 
weaken your position. I think that what a man does other than appearing 
in proceedings before you on behalf of clients is a matter which should 
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be left to self-regulation ; in other words, should be regulated by us, by the 
practitioners. I think it is proper in a Code of Ethics to say what lawyers 
and what non-lawyers may do. We, ourselves, determine what are the 
limits of our conduct. 

Acting Chairman Aitchison: You are excepting, of course, cases of 
loss of character, and the like? 

Mr. McCollester: Oh, yes; quite so. But I think that how a man 
shall represent his professional activities is a matter for self-regulation 
by the organized bar, both lawyer and non-lawyer, and not for a rule of 
practice by the Commission. I disagree with Mr. Cohen in that regard, 
and I hope that you will not include in your new rules of practice the 
proposed sub-division (c) of Rule 8 which he has submitted. 

Commissioner Mahaffie: Well, let me see if I got that. You mean 
as to matters other than representing clients before us a practitioner, 
you say, should trust his own conscience and his associates? 

Mr. McCollester: Subject to such rules as we may work out as to 
what he shall do. In other words, we have a Canon of Ethics as to 
various things that we all may do. That is our self-regulation. I think 
it is proper. 

Acting Chairman Aitchison: As long as he keeps his good character. 

Mr. McCollester: As long as he keeps his good character. But I do 
not think it is for you to say what he shall do away from the bar of the 
commission, and I think when you do you are either surrendering your 
authority to the courts or you are putting yourself right in conflict with 
the courts. 

Acting Chairman Aitchison: Ambulance chasing, advertising—how 
about that? 

Mr. McCollester: Well, those I think are matters of ethics. 

Acting Chairman Aitchison: Then, we ought to get rid of this rule 
that we expect the same standards of ethical conduct that are expected of 
practitioners in other courts of the United States. 

Mr. McCollester: Yes. I hadn’t thought of that, but I think my 
argument leads to that conclusion. 

I thank you very much. 

Examiner McCoy: Rule 4(e) defines ‘‘practitioner.’’ Do you have 
any objection to that? 

Mr. McCollester : But it does not define ‘‘ practice.”’ 

Examiner McCoy: Do you object to the definition as shown here in 
Rule 4(e) ? 

Mr. McCollester: No. I think that definition is all right. But there 
are various other places through here, particularly in Rule 7 and Rule 8, 
where you use the word ‘‘practice’’ instead of ‘‘practitioner.’’ Pre- 
sumably a practitioner is one who practices, but that is not definitely set 
out, and I think that may give rise to some of the trouble. 

Acting Chairman Aitchison: You do not anticipate any difficulty 
with our going ahead with the counsel-appearance rule that we have 
without being expressed in writing? 

Mr. McCollester: Oh, I do not think so, Mr. Commissioner. After 
all, I feel very strongly that rules have got to be administered practically. 
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I think that is one of the difficulties, if I may say so, with this proposed 
revision of the Rules of Practice as a whole. It is very ably done, but 
I think in some respects it attempts too much. It attempts to spell out a 
little too much of everything, and in so doing sometimes either does too 
much or too little. .No, I think that you can handle the temporary ap- 
pearance of counsel for a particular proceeding as you do now. I do not 
see why not. There is no objection so far as I can see to putting in a rule 
to that effect. I do think that the practice of some of your Examiners 
in the past, as I whispered in Mr. LaRoe’s ear, has not been quite fair, 
but maybe that has been corrected now. 

Acting Chairman Aitchison : There has been some misunderstanding. 
We hope we got that straightened out. 





STATEMENT OF MR. ELMER A. SMITH 


Mr. Smith: May it please the Commission, I appear here at the 
direction of the Executive Committee of the Association of Interstate 
Commerce Commission Practitioners, and on their behalf, in opposition 
to the rule suggested by Mr. Cohen, and to suggest that if the Commis- 
sion deems it advisable, the Commission incorporate in its rules of 
practice what is Rule 9, I think, of the Code of Ethics of the Associa- 
tion, to the effect that no person admitted to practice under Rule 1-B 
shall use the title ‘‘attorney’’ or ‘‘counsel’’, but shall use the title ‘‘traf- 
fic manager’’, ‘‘practitioner before the Interstate Commerce Commis- 
sion,’’ ‘‘registered practitioner,’’ or other appropriate title or designa- 
tion. 

Fundamentally, it seems to me there are two points to be considered 
which are conclusive with respect to the proposal made by Mr. Cohen and 
the Association of the New York State Bar. 

The first point is that the adoption of such a rule, in our judgment, 
by this Commission would be going beyond the province and sphere and 
jurisdiction of this Commission. 

The second point is that in view of the attitude of the Bar Associa- 
tions and the Committees on Unauthorized Practice, generally, which, I 
might add, from my experience has been quite different from the attitude 
of Mr. Cohen and the attitude of the New York State Bar Association, 
as shown in the committee report, the adoption of the proposed rule 
would mean in the end a transfer of what I think plainly your duty and 
your jurisdiction, particularly under the Act as amended in 1940, to the 
State committees and to the State bar associations and to the State 
Courts. I think you would be divesting yourself of power that Congress 
plainly intended to give you under the Transportation Act of 1940. You 
had it before, of course, under section 17, but I ask you to bear in mind 
that Congress reinforced that power in the passage of the Transportation 
Act when it specifically empowered this Commission, to promulgate 
reasonable rules and regulations relating to admissions to practice before 
it. I think that in passing that statute Congress approved what you had 
done with respect to the admission of lawyers and laymen to appear 
before you. 
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Now, speaking broadly of the committee report of the New York 
Bar Association and also Mr. Cohen’s memorandum, there are state- 
ments in these reports that are encouraging to those who have appeared 
before this Commission and who have given some little time to the prob- 
lems of practice before the Commission. This, as a matter of fact, is the 
first report that I have ever read that shows that the lawyers making 
up the committee had any conception of the significance and importance 
of the work of the Commission and of such an administrative body as 
the Commission. I have been somewhat disappointed in my contacts 
with these committees, and I have had several of them in our territory, 
for I have found that Committees of these local bar associations dealing 
with this problem of the unauthorized practice of the law are for the 
most part made up of men who have had no experience or contact what- 
ever with this work. They merely laid down general rules and principles, 
and then say, ‘‘ Well, if it shuts off a litigant from access to the tribunal, 
why, that is something that we can’t help. That is in the public interest, 
and if access is denied, it is just too bad.’”’ 

I am going to give you an example of something that came to my 
attention in connection with an appearance that Mr. Burchmore and I 
made recently before the Illinois Commerce Commission respecting, not 
such a proposal as Mr. Cohen has here made, but a proposal that would 
absolutely bar any layman from even looking in the window of the 
Illinois Commerce Commission in any kind of case, whether it be a small 
rate case, or a case involving the location of a crossing bell, over which 
the Illinois Commerce Commission has jurisdiction, the village would 
have to go out and hire a lawyer. 

Our point is that while the New York Bar Association, I think, has 
recognized some matters that have not been recognized by these other 
bar associations, there is an inconsistency here between some of their 
statements and what we think would be the actual results in practice. 

It is somewhat encouraging to read in the report of the committee 
that ‘‘To go to the extreme and require that none but a lawyer shall 
appear before administrative boards is to go counter to the publie policy 
of the country. Business men are specifically unanimous in the view in 
practice like that before the Treasury and the Interstate Commerce 
Commission it is for the client to decide when he shall hire a lawver to 
appear before it.’’ 

Commissioner Mahaffie: What committee is that? 

Mr. Cohen: That is the committee that is being rebuffed now for 
trying to bring about some reasonable relationship between the bar and 
the Commission. 

Mr. Smith: I have another sentence: 

‘*To insist that a business man shall not be represented by a com- 
petent traffic man before the Interstate Commerce Commission is to run 
counter to the sentiments of full grown men, who know what they are 
doing and know what they want to do.”’ 

We are unable, however, as I have said, to reconcile statements like 
that with what we think will be the plain repercussions and the plain 
results of what is here proposed. 
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Our first point as stated is that the proposal here goes beyond the 
province and sphere and the jurisdiction of the Commission. 

You have over the years made great advances with respect to this 
problem of practice before your Commission. Hardly more than a de- 
eade ago you had no rules whatever dealing with appearances before the 
Commission. You first established a register of practitioners, and you 
have now come to the point where an investigation is made respecting 
the qualifications and character of applicants for admission to practice 
before you. A nonlawyer is required under your rules to take a written 
examination. All this is certainly a far step in advance. Congress has 
taken note of what you have done. There is no doubt of your juris- 
diction and your duty in the premises. Certainly under the Court’s 
decision in the Goldsmith case you and you alone have the power to 
prescribe the qualifications of those who appear before you. 

What is this practice that they are talking about? Here is a man 
with a small rate case—and he is the fellow, after all, to whom I think 
that public interest requires that very serious consideration should be 
given in dealing with Mr. Cohen’s proposal. We have, for example, in 
Tilinois, local associations, traffic associations, and they have at their 
head a traffic manager, so-called, who is a technical rate man. Here is 
a small shipper in Davenport, or Rockford, or Peoria, or Springfield, and 
he has a small case—perhaps not of transcendent importance to railroads 
or to the public, but he thinks he has been wronged by a big corporation. 
He goes to this traffic manager, and that traffic manager sits down and 
examines the rate comparisons and the other factual data that would be 
considered by a man who is presenting a case to the Commission, and he 
concludes that after all there may be some ground for assailing the rate 
as unreasonable. In a case like that—and I hope Mr. Cohen when he 
replies will state whether in a case like that he would be required to have 
a lawyer, whether he ought to be required to have a lawyer. 

Mr. Cohen: No. That is our answer. 

Mr. Smith: There is the thing that puzzles me. Now, that goes on 
constantly. 

Acting Chairman Aitchison: Wouldn’t this gentleman that you have 
spoken about be obliged after he talked to his client to say to him, ‘‘In 
my judgment, the act to regulate commerce has been violated’’? 

Mr. Smith: Yes, he would. 

Acting Chairman Aitchison: Isn’t that a matter of law? 

Mr. Smith: That would be his conclusion. 

Acting Chairman Aitchison: Isn’t that advice on a matter of law? 

Mr. Smith: That is exactly the position taken by the committees on 
unauthorized practice of the Chicago and Illinois Bar Associations. Any 
interpretation or application of that statement would be the practice 
of law. 

Mr. Cohen: Would you have him say that as a lawyer or as a lay- 
man? 

Mr. Smith: Oh, I would have him say that as a layman. 

Mr. Cohen: You understand he would not represent himself as a 
lawyer when he is giving that advice. 
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Mr. Smith: Of course, Mr. Cohen. 

Here is another problem that comes to my mind. I have dorie a good 
deal of work before the Commission and I have had a good many con- 
tacts with traffic men, and I have never found anyone who was parading 
as a lawyer. I have never come across anyone who was deceived by the 
fact that this man was not a lawyer but was, as a matter of fact, a lay- 
man only. They have appeared for what they were. And in the cases 
in which they have appeared, for the most part, I do not know of any 
eases where they have gotten into very profound questions of the con- 
struction to be placed upon a statute, and even there I am somewhat in 
doubt. 

Mr. Smith: What is a question of law? I came down here several 
years ago and participated in an argument on whether pick-up and 
delivery comes under Part I or Part II of the Interstate Commerce Act. 
I suppose it might be said by a member of one of these Committees on 
Unauthorized Practice that this is a question of law. But I remember 
I was quite impressed with an argument made by Mr. Hochstedler, of 
the Chicago Association of Commerce, who was not a lawyer, but who 
brought to that problem of the construction of the statute—a factual 
background, which put practical aspects on the situation that I think 
you ought to have. 

I am not able, therefore, to draw the line that it seems to me Mr. 
Cohen would have you draw. 

Mr. Cohen: Weil, let me ask you this question. 

You have your income tax statement wrong and you have to go to 
a certified public accountant, who makes a business of handling income 
tax statements, and you go to him to help you draw your income tax 
statement, and he says, ‘‘I understand the law to be’’ so and so. Now, 
if you take his advice on the law as he understood it, he is not under- 
taking to advise you as a lawyer. You take that responsibility. But if 
he says, ‘‘I know what the law is. I am admitted to practice before 
the Treasury Department, and they hold me out as competent to advise 
you on the law,’’ then wouldn’t you turn to the regulations here and 
say, ‘‘Oh, no. The advice that you give me is just what you understand 
the law as a layman.’’ P 

Acting Chairman Aitchison : It is a question of that man’s modesty, 
isn’t it? 

Mr. Cohen: No, sir; it is a matter of representation and honesty, 
not modesty. It is an honest appraisal of the facts of the situation. 

Mr. Smith: As I said, my experience has not been that anybody has 
been deceived by laymen parading as lawyers. And I have known a 
good many of them. 

The Supreme Court has repeatedly said that whether a rate is un- 
reasonable or discriminatory is a question of fact,.and the great mass 
of your decisions deal with questions of rate comparisons—factual mate- 
rial that a man who is an expert in these matters would know far more 
about than the average lawyer. And it is that class of cases I think with 
respect to which this Commission should make certain that there is the 
right of access to the Commission. Otherwise, you will be shutting the 
doors of justice upon somebody who thinks he has a complaint. I am 
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dealing now with the factual cases, although, as I said, I was puzzled 
after listening to Mr. Hochstedler whether or not in some cases involving 
the construction of a statute a layman could not be of some help to the 
Commission. 

Mr. Cohen: He is, we want him to be. There is not anything in 
this proposal that would stop him. 

Mr. Smith: Well, I will come to that. 

I will say this, that if that proposal were enacted, the Chicago Bar 
Association and the Illinois Bar Association would immediately assume 
that this Commission had vested them with the power to police this 
practice, because in their view any sort of work before an administrative 
tribunal is the practice of law. 

Concluding my discussion of this first point, you have carried out 
the duty imposed upon you by statute; you have made the rules and 
regulations relating to practice before you, and we think that when you 
have prescribed those rules and regulations that are fair and adequate 
in your judgment to bring about the admission of practitioners who 
would be of help to you and aid to their clients, that there your duty 
and your function end. 

I might add this: It occurs to me that if you put such a thing in the 
rules somebody might come along and ask you, ‘‘ What do you mean by 
the practice of law?’’ I have reviewed some of the decisions and I found 
that the courts could not agree. I know that in Ohio the courts have 
held that appearance before the Workmen’s Compensation Commission 
at least at the first hearing, is not the practice of law. And I think there 
is one case in which they held that appearance before this Commission 
is not the practice of law. 

But, when you come over to Illinois, we have a very active Un- 
authorized Committee connected with the two bar associations, and they 
have taken the position that appearance by a layman before administra- 
tive tribunals constitutes the practice of law, and they have been upheld 
by the Supreme Court—in a decision, however, in which there were 
three dissenting Justices—three out of seven. 

The difficulty of determining what the practice of law is, I think, 
is shown by the decision of the United States Court of Appeals for the 
District of Columbia, in Mertick v. American Security & Trust Company, 
107 Fed. (2d) 271, where it was held that a trust company authorized 
to carry on a fiduciary business as executor, administrator, trustee, and 
so on, is not engaged in the practice of law when it performs services 
that are reasonably incidental to the conduct of its authorized business. 
That was a case brought by the local bar association, and there was a 
dissenting Judge there, which shows the possibilities of differences of 
opinion. 

A more recent case is the Childe Case in Nebraska. The Nebraska 
Bar Association brought a proceeding before the Nebraska Supreme 
Court charging Mr. Childe, who is now a member of the Board of Re- 
search and Investigation, with the practice of law in his appearance 
before the Nebraska Commission and asked for a judgment on the plead- 
ings. The court reviewed the various paragraphs in the pleadings and 
reached the conclusion that it could not decide from the pleadings 
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whether he was practicing law, but the matter would have to be referred 
to a referee. The court said: 

‘‘We desire to point out the difficulty of stating an all-inclusive 
definition of what constitutes the practice of law. An attempt to state 
a general and precise definition would tend toward a rigidity by judicial 
rule which would eventually forestall the beneficial results to be accom- 
plished. ’’ 

And it was sent back to a referee. 

For example, is the handling of an informal complaint, practice of 
law? That requires the application of the standards set forth in the 
Interstate Commerce Act, possibly rate comparisons. There is a great 
deal of informal work before the Commission that requires a knowledge 
of the Interstate Commerce Act. 

Acting Chairman Aitchison: The statute of limitations is involved 
in every case. 

Mr. Smith: Yes. 

Those problems, and they are practical problems, all arise in your 
everyday work, and we think that your jurisdiction and your duties are 
ended when you have prescribed the rules that Congress has given you 
the power to prescribe. 

My second point is this, that if you approve any such rule in your 
rules of practice, then I think in the end it would be deemed by these 
bar associations and these committees generally to have this meaning 
and effect, that you had divested yourself of the power that the Interstate 
Commerce Act gives you and you had turned it over to these local bar 
associations. It would certainly be construed as restrictions upon what 
a man appearing before you might do. 

There, in our opinion, is the inconsistency in the proposal of Mr. 
Cohen. 

He really relies in the last analysis, upon two cases, the DePass 
Case and the Blair Case. I have not been able to find references to any 
eases that were handled by the layman practitioner in the Blair Case 
before the Commission, but I was able to find the Commission’s decision 
in the Harris Wool Company Case, out of which arose the DePass litiga- 
tion in the Supreme Court of Missouri, and Mr. DePass there represented 
the Harris Wool Company as a registered practitioner, and so far as I 
ean tell from the decision it was just another typical rate case. There 
wasn’t any deep and fundamental problem of law involved. It was a 
question of whether the railroads had scaled their rates on wool to inter- 
mediate points to conform to rates that the Commission had fixed, and 
there were rate comparisons, and what you had done in other cases. It 
just seemed to be a factual rate case. 

Commissioner Mahaffie: Was there reparation? 

Mr. Smith: Yes, there was reparation, but there was no question 
apparently about the money that was due the Harris Wool Company. 

Commissioner Mahaffie: I guess the judicial function enters into a 
case like that. 

Mr. Smith: It might, if you had a dispute as to who paid and bore 
the charges. But even in cases of that sort, Mr. Commissioner, I am 
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impressed with the fact that your examiners help out the parties, and 
I think they ought to, and if you do get into a dispute, questions from 
the bench will even bring out the facts as to whether a person is entitled 
to reparation. But, supposing it had not been a reparation case, as I 
see it, the decision of the Supreme Court of Missouri would have been 
the same. 

The DePass Case is cited in support of the proposition that you have 
got to put this rule in your rules of practice in order to help out these 
local bar associations, and I want to call your attention to what Mr. 
Cohen says in his memorandum with respect to these two cases: 

**It still remains true that the rules of practice of the Interstate 
Commerce Commission, as they stand at present, and ag proposed, are 
deemed binding by the courts of the several States which have been 
called upon to pass upon the question, even in those cases where the 
Court would certainly condemn a layman’s practice as illegal were it not 
for the failure of the Interstate Commerce Commission’s rules to make 
a clearer distinction between class A and class B practitioners.’’ 

Then he goes on to say: 

‘*But, so far as the outside world is concerned, the effect of putting 
laymen on a parity with lawyers is to give them an opportunity, in their 
own offices, to give counsel and advice on matters of interstate commerce 
law, and to give the impression that, by the action of the Commission 
itself, they are authorized to do that which otherwise would be prohibited 
by the laws of their States.’’ 

Clearly, if you put that in the rules of practice, the plain implication 
would be that you had divested yourself of the power the statute had 
given you and had turned it over to the committees in the various States. 

Acting Chairman Aitchison: Haven’t we had a pretty practical con- 
struction of this by the State courts due to the fact that from 1887 down 
to the time we adopted our rules of practice that laymen were permitted 
to practice before this Commission without a rule, when if there had 
been a violation of a State policy, State courts could have interfered and 
stopped it, and they never did in any instance? 

Mr. Smith : Mr. Commissioner, I think that is a very important point 
to bear in mind. As far as I am concerned, I have been unable to under- 
stand this outcry about the situation. Here it has gone on for forty or 
fifty years, and I do not believe that the people who have been active in 
the work here have observed cases where laymen paraded as lawyers, or 
where the interests of clients in these typical rate cases have been put in 
jeopardy by the fact that a layman was handling the factual aspects of 
the case. 

There is one sentence here from the decision of the Missouri Supreme 
Court in the DePass Case: 

‘*While it (the Government) licenses some laymen to practice in 
some of its administrative bodies, it licenses only those whose moral char- 
acter and technical knowledge fit them for such practice.’’ 

So I would assume that right here the Supreme Court of Missouri 
put the stamp of its approval on such work as Mr. DePass did in pre- 
paring a case for hearing before the Commission. But, as I understand 
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it,. what would follow from such a rule as Mr. Cohen proposes is that Mr. 
DePass might be able to appear here, but he would not be able to work 
out the rate comparisons in a typical case in his office. 

Mr. Cohen: You are wrong about that. All I am complaining about 
is that he does it, not as a layman, but undertakes it as a man competent 
in the law, and that is the complaint of the bar. 

Mr. Smith: Certainly it is not brought out here in this decision of 
the Supreme Court of Missouri in the Harris Wool Case that Mr. DePass 
practices as a lawyer. 

Mr. Cohen: The DePass Case was properly decided. It is only the 
reference there with respect to the rules of this tribunal, and putting it 
on the basis of authority to give legal advice, that I take exception to, 
and I think you ought to correct it, just as the Treasury Department has 
corrected its rules, and the Patent Office has corrected its rules. 

Mr. Smith: Just how this would be applied in actual practice can 
best be seen by a statement of the Committee on Unauthorized Practice of 
the Chicago and Illinois Bar Associations. A few weeks ago Mr. Burch- 
more, representing the National Industrial Traffic League, and myself, 
representing the local association of Practitioners, appeared before the 
Illinois Commerce Commission. At this particular hearing the Commis- 
sion had under consideration a rule proposed by these two bar associa- 
tions that would absolutely prohibit the layman from appearing in any 
kind of case. I was a little bit astonished at the opening argument of 
counsel for the Chicago Bar Association. He said that the practice of 
law was dying out; that the lawyers were the protectors of the liberty 
of the country and that they had to be protected in their work. I 
thought that was sort of a reflection on the approach of these Associations 
to this particular problem. I sought to point out that there were a great 
many cases of small importance, small importance to the railroads and 
small importance to the Commission, with respect to which there ought 
to be some means and right of access to one of these administrative tribu- 
nals, and that there were very few lawyers equipped to handle it. Cer- 
tainly there were no lawyers making up that committee who would be 
prepared to handle a case in a shortened procedure before the Commis- 
sion. And this is the answer that was made— 

Commissioner Mahaffie: Why not? Not sufficiently remunerative ? 

Mr. Smith: I think that is one very important factor, yes. 

Commissioner Mahaffie : Otherwise they might be qualified to handle 
a shortened procedure case? 

Mr. Smith: No one on that committee had any experience before 
either the Illinois Commission or this Commission. 

This was the answer that I got to that proposal. In the brief filed 
the committee said that this contention had been disposed of by the 
governing decisions of the State courts of Illinois, but aside from that, 
the difficulty of discriminating between a substantial and an insubstantial 
legal situation is one that is insuperable, that there simply can be no 
line let down, and the result would be to throw wide open the door for 
encroachment and abuse by lay practitioners. And counsel for the Chi- 
eago Bar Association simply gave a shrug of the shoulders, suggesting 
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that if it prevented access to the tribunal, it was the result of the public 
policy of the State. I say that flagrantly ignores the public interest in 
this problem. 

Acting Chairman Aitchison: Are laymen permitted to practice in the 
justice courts of the State of Illinois? 

Mr. Smith: They are permitted to practice in the justice courts of 
the State of Illinois. 

Let us consider the Committee on Unauthorized Practice of the 
American Bar Association and their proposal. Whether it has been 
tempered by what Mr. Cohen has said with respect to their approval 
of his proposal I don’t know. But their proposal, in the bill that they 
had introduced before Congress, was that no layman should be permitted 
to represent any one in a case in which a record was made which might 
be the basis of review or in which questions of law were involved. The 
record in every case handled in the shortened procedure may provide 
a basis for review by a court. It seems to me that the attitude of many 
lawyers—and I do not include Mr. Cohen and the members of his com- 
mittee, because they understand better—is that your function and duty 
are confined to seeing that a record is prepared for purposes of judicial 
review. No one seems to understand that in the great bulk of cases your 
decision is accepted as final, that a vast majority simply involve factual 
questions, and that when you attempt to inject such a rule as the one 
proposed you are shutting the door of justice on small litigants. 

Here is another aspect of this problem that I think should be brought 
out, and I am prompted to make this point because of what Mr. Justice 
Frankfurter said in a concurring opinion in a recent case. I think it 
gives emphasis to the practical aspects of your work. The statute does 
not require that all the members of the Commission must be lawyers, and 
yet all the members of the Commission participate in the determination 
of these questions, which might be said in some cases at least to involve 
questions of law. But I was impressed in reading this concurring opin- 
ion by Justice Frankfurter in the Driscoll Case. He said: 

*‘The determination of utility rates, what may fairly be exacted 
from the public and what is adequate to enlist enterprise, does not present 
questions of an essentially legal nature in the sense that legal education 
and lawyers’ learning afford peculiar competence for their adjustment. 
The only relevant function of law in dealing with this intersection of 
government and enterprise is to secure observance of those procedural 
safeguards in the exercise of legislative powers which are the historic 
foundations of due process.’’ 

Of course, when you come to these procedural safeguards, I do not 
know of any commission that has had less criticism directed at it on 
account of a failure to grant a fair hearing than has this Commission. 
The practitioners understand that when they come before the Commission 
they are going to get a fair hearing, and the Commission gives us one, and 
I merely cite that case as indicating there the factual nature of many 
of these cases that come before you, and with respect to which if a lawyer 
were required to be retained in every case there would be no means of 
getting the case before the Commission. 
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Commissioner Mahaffie: Now, wait a minute. Do you construe Mr. 
Cohen’s proposal as requiring that it would require a lawyer in every 
one of these so-called shortened procedure or rate cases? 

Mr. Smith: No. I would not so construe his proposal. But I know 
that these committees in other States would not construe it as he construes 
it at all. 

Commissioner Mahaffie: You would not construe it as a lawyer, 
would you? 

Mr. Smith: No, I would not construe it as a lawyer. But at the 
same time, Mr. Commissioner, I would not know where to draw the line. 
Could a registered practitioner under the proposed rule get together his 
material, consult with his client, and, as I understand, give the opinion 
that he thought the law had been violated with respect to the question 
whether the rate had been unreasonable, discriminatory, or prejudicial ? 

Commissioner Mahaffie: Wouldn’t it follow that he could file a 
complaint on the basis of that opinion? 

Mr. Smith: Yes, he could file a complaint. But I know that many 
of these committees and many of these bar associations are not going to so 
construe it. I think it would be assumed by these bar associations that 
if you put that rule in your rules of practice you had divested yourself 
of your power and that they could go now, in the case of a practitioner 
before you, and file some complaint before the local bar association and 
attempt to prove that in the particular case before you he was practicing 
law, because that is what the Illinois committees said before the Illinois 
Commission. 

My point is, of course, that no layman ought to do anything that 
would lead anyone to believe he is a lawyer. 

Mr. Cohen: I am glad you said that, because that is the fundamental 
principle. I wish you would repeat it, Mr. Smith. 

Mr. Smith: He ought not to claim that he is a lawyer or that he 
practices as a lawyer. 

Commissioner Mahaffie: Well, your rules of ethics would prevent 
that, wouldn’t they ? 

Mr. Smith: That is just the point. If there is any question about it, 
it should be referred to our Committee on Ethics. 

Acting Chairman Aitchison: Well, one trouble with that is that not 
every one of the members of your association is subject to discipline. 
That is one trouble. 

Mr. Smith: Well, if that be the case, we might enlist the help of the 
Commission. 

Acting Chairman Aitchison: I want to ask a question or two about 
this lawyer business. 

Do you think Mr. Clark was a lawyer with respect to Interstate 
Commerce law ? 

Mr. Smith: I think he was a man learned in the law of Interstate 
Commerce. As I understand, he was not an attorney-at-law. 

Acting Chairman Aitchison: He was not an attorney-at-law? 

Mr. Smith: No. 

Acting Chairman Aitchison: Was there ever anyone who appeared 
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before us who knew the law with respect to the Interstate Commerce Act 
as applied by this commission any more thoroughly ? 

Mr. Smith: I am sure there was not. 

Mr. Cohen: And if we were all Edmund Clarks we would not be 
here now. 

Mr. Smith: With respect to that point: I think, Mr. Commissioner, 
it should be borne in mind that you have shown in your statistics each 
year how the number of lawyers in proportion to the non-lawyers is in- 
creasing, and I think that is going to continue with the ever-expanding 
field of your activities. I think this problem is not anywhere near as 
serious as some of these local bar associations would have you believe, and 
I think that that change in the proportion, and the fact that now no 
layman can practice unless he passes an examination, all those things 
enter into this problem, and I have not been able to persuade myself— 
and I have appeared before the Unauthorized Law Committee of the 
American Bar Association on several occasions, and I have not been able 
to persuade myself that the whole problem was anywhere near as serious 
as they would make out. 

I have this comment to make respecting the use of titles by non- 
lawyers: a non-lawyer ought to conduct himself in such a way that he 
will not give anyone the impression that he is a lawyer or that he prac- 
tices as a lawyer; he ought not to use the words ‘‘attorney’’ or ‘‘counsel’’ 
on his letterheads or in the papers that he files with the Commission. 

A few years ago the Ohio State Bar Association brought a proceed- 
ing against a non-lawyer who appeared before the Public Service Com- 
mission of Ohio. One of the reasons advanced by the State Bar Associa- 
tion for proceeding against this non-lawyer was the fact that he had 
signed a pleading before the Ohio commission as counsel. It will be 
recalled that later it required a statute, passed by the Ohio Legislature, 
to enable non-lawyers to appear in rate cases before the Ohio commission. 

And in the recent case decided by the Appellate Court of Illinois, 
Chicago Bar Association v. Teeter, 312 Illinois App. 243, dealing with the 
appearance of a certified public accountant before a tax body, the Ap- 
pellate Court, feeling it was bound by the decision of the Illinois Su- 
preme Court in the Goodman Case, said that that was the practice of law. 
But it appeared there that Teeter signed himself as ‘‘Tax Counsel.’’ The 
non-lawyer should bear that in mind. 

Acting Chairman Aitchison : Now, does any court ever admit a man 
as counsel ? 

Mr. Smith: No, not that I know of. 

Acting Chairman Aitchison: I am wondering why we are so 
solicitous about this attorney-at-law thing. Why shouldn’t we put in 
‘*proctor in admiralty’’ in this proposed rule? We have motor carrier 
cases and water carrier cases now. 

Mr. Smith: Well, I think that rule as suggested, Mr. Commissioner, 
was suggested as a possible alternative, in view of the fact that the rule 
is lifted bodily from the Code of Ethics. I rather doubt whether there 
is any real need of putting it in your rules of practice. It is in the Code 
of Ethics, and I think it should be followed ; and if a practitioner does not 
follow it, he should be brought before the— 
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Acting Chairman Aitchison: These proposed rules approve that 
code, too. 

Mr. Smith: Yes. 

—I think he should be brought before the Association, and if he is 
not a member of the Association, then I think probably, if it is a flagrant 
holding out through letterheads or correspondence, or anything else, as a 
lawyer, then I think you should investigate it as you have other similar 
matters. 

Acting Chairman Aitchison : I am advised that the Dean of the Yale 
Law School was not admitted to the bar at the time he was Dean of Yale. 
Was he a lawyer? 

Mr. Smith: I don’t know whether he ever was admitted to practice 
law. 

Acting Chairman Aitchison : I think he was later, but he was not, I 
think, at the time he was Dean of Yale Law School. 

Mr. Smith: My third point is the question of public interest, and I 
think this must be controlling so far as this Commission is concerned. 
One reason for the reputation of this Commission is that it has evolved a 
system of practice and procedure that makes it possible for the humblest 
litigant to get his case before the Commission. It seems to me it is essen- 
tial, therefore, to surround such a tribunal in the opinion of those who 
have questions that come before it with a sense of justice, and a knowledge 
that there is a way provided, irrespective of the amount involved or the 
importance of the case, for that case to be brought before the Commission. 
There must, therefore, be some opportunity for flexibility, for adaptabil- 
ity to the needs of the particular peculiar kind of cases as they come up 
before you from time to time. And your experience over half a century 
ought to enable you to pass upon the question whether a non-lawyer, 
within a certain class of cases at least, should be permitted to appear 
before you, far better than the committees of these bar associations, or 
the bar associations themselves, or the State Legislatures, or even Con- 
gress. These committees for the most part have displayed so little real 
knowledge and understanding of your problems and your work. 

Professor Llewellyn, of Columbia University, put it well when he 
recently said : 

“Tf the charge at the toll gate to legal rights is too high, you have 
not got justice under the law.’’ 

If these bar associations had their way—and I do not refer here 
to the New York Bar Association—they would impose, I am pretty sure, 
a charge that would make it impossible to bring many cases before this 
Commission that are now brought, and with respect to which Congress 
intended you to exist as a forum to decide those cases. 

And I am not certain but that Mr. Justice Jackson said something 
that is worthy of remembrance in the book that he recently wrote on The 
Struggle for Judicial Supremacy, and I thought of this paragraph in 
connection with this particular problem: 

‘The legal profession, like many another, tends to become over- 
professionalized. We forget that law is the rule for simple and untaught 
people to live by. We complicate and overrefine it as a weapon in legal 
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combats until we take it off the ground where people live and into the 
thin atmosphere of sheer fiction.’’ 

Our judgment is that if this rule were made a part of your rules of 
practice, in the end you would be taking the Interstate Commerce Act 
off the ground where people live and putting it into the thin atmosphere 
of legal fiction. 

To sum up: First, we think that you have no power or jurisdiction 
to put into the rules any such rule as here proposed ; that your duty ends 
when you have determined the qualifications of those who appear before 
you and have seen that they are men who meet those qualifications. 

Second, if you put this rule in the rules of practice, you in the end, 
in the eyes of many of the States, many of the State courts, and many 
of the committees of the State bar associations, will be deemed to have 
divested yourself of the power that the Congress has given you to deter- 
mine the qualifications for admission to practice. 

And, third, I ask you to bear in mind the large public interests in- 
volved and your own reputation. 

I am still in doubt, and I hope Mr. Cohen in his reply will deal with 
the question of what kind of a case a layman could handle in his own 
office in Illinois, if you please, or Missouri, and bring to this Commission 
without running counter to the contention that he is practicing law. 

Mr. Cohen: Doing exactly the same as a certified public accountant 
ean do in New York or elsewhere with regard to matters that he is 
going to handle before the Treasury Department. He can do everything 
except say that he was qualified to give advice on the law or to make any 
representation to that effect, which you, yourself, said was in accordance 
with your understanding of a proper principle. 

Mr. Smith: And I say there is no need for such a rule in your rules 
of practice. 

Examiner McCoy: Mr. Smith, did you say you appear on behalf of 
the Executive Committee? 

Mr. Smith : I was directed to appear here on behalf of the Executive 
Committee of the Association of Interstate Commerce Commission Prac- 
titioners. 

Thank you. 





STATEMENT OF MR. CHARLES E. BELL 


Mr. Bell: Mr. Chairman, it was agreed between Mr. Smith and my- 
self that I would give him my time, all except for three or four minutes 
in which I want to take occasion not only to express my appreciation of 
the way he so ably expounded our own views of the class B men, but to 
say to you and Mr. Cohen that none of the class B men with whom I have 
discussed the subject wants to sail under false colors and we are not 
trying to sail under false colors, and we certainly do not condone the 
action of any class B practitioner or any other man who holds himself out 
as an attorney-at-law when he is not or who advertises himself as an 
attorney-at-law when he is not. We see no reason for the Commission 
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changing its present rule, but we do suggest that if any change is made 
that it be done by adopting the rule shown in the by-laws of the Asso- 
ciation of Interstate Commerce Commission Practitioners. 





STATEMENT OF CHARLES R. SEAL 


I appear on behalf of The National Industrial Traffic League in 
respect to the addition to sub-division (c) of Rule 8 of the proposed 
revised Rules of Practice which has been submitted by Mr. Julius Henry 
Cohen and which pertains to non-lawyer practitioners. The League, as 
the Commission knows from repeated appearances before it, is an organi- 
zation composed of corporations, firms and persons engaged in the ship- 
ment and receipt of commodities transported by agencies subject to 
regulation by this Commission, and of commercial, trade and traffic 
organizations which are representative of shippers and receivers. The 
individuals in whose names these memberships are held are the traffic 
representatives of the members, and in general have wide knowledge 
pertaining to transportation and regulation thereof. Although most of 
these individuals are laymen, many of them handle matters before this 
Commission regularly and I think creditably. 

The League is convinced that the Commission has full appreciation 
and understanding of this matter, and its officers and members have been 
gratified by the expressions by members of the Commission in appear- 
ances before committees of Congress and elsewhere on the subject of 
admission to practice before the Commission, including the admission of 
laymen. The League has gone on record before committees of Congress 
and in various court and Commission hearings of the states in vigorous 
opposition to all proposals which aim to restrict the right of competent 
and qualified laymen to appear before administrative agencies or tribu- 
nals. 

I should like here to say that I concur in general on behalf of the 
League in the statement which Mr. Elmer A. Smith has made for the 
Association of Interstate Commerce Commission Practitioners and in the 
position of that Association with respect to this proposal. The League 
sees no oceasion for any change in Rule 8 of the proposed new rules, but 
if the Commission feels that any notice should be taken of the subject- 
matter of Mr. Cohen’s proposal, the League subscribes to the substitution 
proposed by the Association of Practitioners. 

Laymen or non-lawyers have appeared before the Commission since 
its beginning, on behalf of themselves or others. The Commission has 
maintained a system governing admissions to practice since 1929, and was 
instrumental I believe in bringing into existence the Association of 
Practitioners and a code of ethics to govern all. practitioners. More 
recently it adopted the requirement that all non-lawyer applicants for 
admission to practice shall establish their qualifications and fitness 
through examination before being admitted. 

The Commission has therefore taken adequate measures to safeguard 
the public interest, which is mentioned as one of the purposes of the 
proposal, as well as to assure proper assistance and service to the Com- 














898 I. C. C. PRACTITIONERS’ JOURNAL 





mission by laymen practitioners. I am sure that if this system had not 
worked well from the standpoint of both the public interest and the 
Commission itself, the Commission would have been the first to detect the 
deficiency and to provide the needed remedy through revision of its 
Rules of Practice or otherwise. 

The purpose of the proposed addition, or just how it is expected by 
the proponents to operate by way of change from what is done at present, 
is not clear either from the memorandum originally submitted with the 
proposal or from today’s argument in support of it. While the League 
in opposing the proposal as being needless, does not admit or intend to 
imply that it would in fact operate to control the activity or limit the 
work of Class B practitioners, it is to be presumed that the proponents 
hope or expect that it would have some such effect. 

Congress has designated broad powers to this Commission along 
with the authority to establish rules of practice and regulations relating 
to admissions to practice. It is my belief that the Commission’s power to 
establish rules of practice and to control those who shall appear or prac- 
tice before it, is above interference except by Congress. In other words, 
that under the Interstate Commerce Act the Commission possesses the sole 
power to determine the qualifications of those who appear before it. 
However, if this amendment were incorporated in the Rules of Practice, 
it might be construed as a voluntary relinquishment by the Commission 
_ of some of this control and cause attempts, whether successful or not, 
to restrict the normal activities of Class B practitioners and which would 
interfere with the present orderly and satisfactory procedure before the 
Commission. 

Under present practice the Commission has had and still has the 
advantage of the advice and assistance, through non-lawyer practitioners, 
of some of the best lay talent in the country. The fact that many lawyers 
also are members of the Commission’s bar and appear regularly before 
the Commission demonstrates that the present practice works fairly as 
between lawyer and non-lawyer practitioners and leaves a fair field of 
opportunity for both. The Commission is a fact-finding perhaps more 
than a judicial body, and nothing should be done to interfere with the 
availability to the Commission or to those having business before it, of 
any qualified talent, whether lawyer or non-lawyer. 

In closing, may I suggest that since the Commission cannot in any 
event authorize laymen to practice law, it would be superfluous to say 
in the Rules of Practice that it is not doing so. 





MR. COHEN’S REPLY 


Mr. Cohen: Well, I am very grateful indeed to have found so much 
concurrence in the recommendations I made here, and I am really sur- 
prised to find that Mr. Smith was still suffering from the stings of con- 
flict with the Chicago Bar Association which goes so far as to admit 
that perhaps the New York State Bar Association has a broader ground. 

I am very grateful that I have the laboring oar as expressed by the 
Chairman from the Bench. But I just want to bring to your attention 
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the fact that the criticism Mr. Smith makes of the bar’s attitude toward 
the practice before judicial tribunals, and criticisms that have been 
made by members of the bar—and there are two opinions in the bar, 
very definitely. One is that the protection of the public requires that 
none but a lawyer should represent anyone who appears before a tribunal 
that has to deal with such important rights as you have to deal with. 
Now, I am frank to confess that some of the lawyers who take that point 
of view are enforced by the fear that they are losing professional em- 
ployment to laymen. 

I have now been Chairman of the State Bar Association Committee 
on the Practice of Law for about ten years, and I was Chairman of the 
County Lawyers Association for about twenty-five years back, and if you 
will read our reports we have consistently said that the only thing that 
should determine is the public interest and what should safeguard the 
public interest. 

We had this point of view that Mr. Smith refers to in our own 
Association, and when I drew up my report and sent it around I ex- 
pected that of the twenty-seven members of my committee that I would 
have very strong dissent, and I did, but twenty-five of the twenty-six 
men signed this report, and I was agreeably surprised and encouraged 
when I came before the State Bar Annual Meeting and presented the 
problem in this frank way and explained what the attitude of this Com- 
mission was. As you will see, I got unanimous approval. 

Since that time we have in New York State the report of Robert M. 
Benjamin, who was appointed by Governor Lehman to study administra- 
tive procedure before all administrative bodies within the State of New 
York, and he has this to say with regard to the practice before lay 
agencies : 

‘The problem of lay practice is one that must be given continuing 
study by each agency in which the problem exists.”’ 

As to general conclusions then he said: 

“*T do not agree with the suggestions sometimes made that there 


* should be a general statutory prohibition against lay practice before 


administrative agencies, nor do I agree with suggestions that have been 
made for more limited prohibitions, namely, that lay practice, or at least 
compensated lay practice, should be prohibited where a proceeding in- 
volves questions of law or where it involves the preparation of a record 
which may be a basis for judicial review. * * * Almost every quasi- 
judicial proceeding involves in some degree some question of law though 
the answer to that question is in many cases obvious, and when a sub- 
stantial doubt exists as to questions of fact which are also involved. At 
the same time this test would clearly exclude lay representation in some 
instances where I think it should be permitted.’’ 

And he makes the same argument that, with regard to a point where 
a record should be made, you should have a lawyer. So here is the same 
philosophy that we in the New York State Bar Committee and in the 
Association have secured acceptance on, and I am quite sure that in time 
the wicked Chicago Bar Association, and the wicked Illinois Bar Asso- 
ciation, and the wicked American Bar Association will accept this 














900 I. C. C. PRACTITIONERS’ JOURNAL 





philosophy but the lawyers of this country will never accept the philoso- 
phy that those who are laymen and not admitted to practice and respon- 
sible to the courts in which they are permitted to practice shall be per- 
mitted to treat themselves and their relations to the public in their own 
offices as though they were admitted to state practice as attorneys-at-law. 

Commissioner Mahaffie: Is Mr. Benjamin’s report printed as a pub- 
lic document? 

Mr. Cohen: Yes, sir. Would you like to have our copy? It is marked 
up, but I will give it to you. 

Commissioner Mahaffie: We must have it in our library. 

Mr. Cohen: Yes. Or if you do not have it I will get youacopy. It is 
the very same report. It attempts to differentiate between the sheep 
and the goats, which is what we are trying to do here. Now, if all the 
lay practitioners who are under certificate here were like Mr. Bell or like 
the late Mr. Clark or like the late Mr. Chandler, you would not have any 
evil, but when we come to you and tell you that this thing is going on and 
that we have to deal with it responsibly in our committees, and that we 
have the expense of coming here to Washington, and all the troubles of 
making cases of unprofessional conduct before you and handling it in 
our own states, we think it is a pretty reasonable proposition to suggest 
to you in your own interests that you let us handle it without any embar- 
rassment as to interpretations that may be made upon your rules by 
misunderstandings of it. 

Moreover, all this argument of what committees may do would apply 
with force against all these accountants who are registered with the 
Treasury Department, because the language of the rule is almost identical. 

I have not heard of any prosecutions against unlawful practice by 
accountants because they do not do it and they are constantly giving 
advice of what they understand to be the law. 

Now, at the risk of seeming to be facetious, I would like to bring 
home the point that we are trying to separate the sheep and the goats 
and that you are too, and that we are engaged in one task by quoting 
from this opinion from the Philadelphia ease. The Court said: 

**TIt is obvious that no wall can be built around * * * This calls to 
mind the remarks of Baron Barnwell in the case of File against Hern, 9 
Law Reports, 1874. There a railway fence was defective and defendant’s 
pigs strayed and did mischief to a trolley car. The fence should have 
been so constructed so as to withstand the incursions not of all pigs, but 
of pigs of average vigor and obstinacy. ‘‘Nor do we lay down,”’ said the 
learned Baron, ‘‘that there must be a fence constructed strong enough 
so that neither horse nor mule can reach it. One could not, as the strength 
of swine is such that they would break through almost any fence if there 
were sufficient inducement on the other side.’’ 

We know the inducement that leads laymen to break through 
the fence. Now a good deal of a point has been made or attempted to be 
made by Mr. Smith about disposing of your jurisdiction and delegating 
it to the state courts. Now, the Goldsmith Case does not say what he says 
it says. There the question was whether a lawyer, Goldsmith, who had 
been disbarred from practice or convicted of some crime in New York 
could be denied the right to practice before the Board of Tax Appeals. 
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Acting Chairman Aitchison: I thought he was a certified public ac- 
countant. 

Mr. Cohen: He was both, sir. He was both. He has since been dis- 
barred, but all that the United States Supreme Court said was, after 
reviewing the work of these Boards: 

‘*We think the character of the work to be done by the Board, the 
quasi-judicial nature of his duties, the magnitudinal interest to be af- 
fected by his decisions—all require that those who represent the tax- 
payers in the hearings should be persons whose qualities as lawyers or 
accountants will secure proper service to their clients and to help the 
Board in the discharge of their important duties.’’ 

No one is questioning that you have not only the right but the 
duty to pass upon the character of the men who come before you and 
to see that in the case of these laymen they shall pass certain examina- 
tions, but does that give you the right to say that a man who is admitted 
as a Class B practitioner shall be treated on a parity in all respects with 
a Class A practitioner? Does it give you the right in the medical profes- 
sion to say that because a nurse is admitted to practice in her field that 
she shall be treated on an equality with a doctor? 

Mr. Dooley used to say, ‘‘It is better to have a good nurse than it is 
to have a half a dozen specialists.’’ Well, even if we found that most 
doctors were frauds, Mr. Chairman, and did not measure up to the 
Hippocratic Oath, we would still go looking around for a doctor to per- 
form the operation, to tell us what treatment to have, and it does seem 
to me that the difference, despite your Honor’s allusion to the difference 
in the use of the words ‘‘lawyer’’ and ‘‘counsel’’ we ought to be realistic 
enough to know that when you say to a layman ‘‘counsel’’ or ‘‘lawyer’’ 
you mean a man qualified as a lawyer by the laws of his own state, and 
certainly if your rules have been interpreted as the Treasury rules were, 
as the Patent Office rules were determined, by practitioners, lay prac- 
titioners, to permit them to do the things that lawyers would do but 
without the strength or solicitation and contingent fee and division of 
fees and the like, you should be astute to say that no such further 
interpretation could be put upon it. That is in your own interest, be- 
cause the evil is not yet scandalous. You did not adopt these rules at 
the time when the practice before you was scandalous. You did it by way 
of prevention. 

Acting Chairman Aitchison: It was getting that way. 

Mr. Cohen: We tell you, we say this kind of thing is getting scandal- 
ous throughout the country and it will wash up on your doorsteps if you 
do not help us by cooperating with the men at the bar who are taking a 
reasonable attitude, and just because somebody at Chicago has kicked 
Mr. Smith in the shins is no reason why the thing we present to you 
should not receive a reasonable consideration at your hands. 

Acting Chairman Aitchison: Well, if anyone is guilty of unethical 
practice our doors are open here to complaints. 












Rail Transportation 
By F. F. Estes, Editor 


1. C. C. Says Express Agency Cannot Carry L. C. L. Freight 


The Interstate Commerce Commission on June 19, expressed the 
opinion to the Railway Express Agency that under the certificates of 
public convenience and necessity issued by the Commission that agency 
does not have authority to transport less-than-carload freight and that 
only shipments moving as express may lawfully be handled by it. The 
letter was signed by Acting Chairman Aitchison and addressed to Mr. 
Marx, Vice-President and General Counsel of the Railway Express 
Agency, who had asked the Commission whether it agreed with him 
that the agency did have authority to move such freight. 

“*T have been authorized by the Commission’’, Mr. Aitchison said, 
‘to inform you that in the opinion of the Commission certificates issued 
to Railway Express Agency which subject the operations authorized 
therein to the conditions described above do not authorize the transpor- 
tation by Railway Express Agency of less-than-carload freight. Only 
shipments moving as express may lawfully be transported under author- 
ity of such certificates. 

‘‘Railway Express Agency may, in the event it believes that such 
operations meet the requirements of section 210(a), file applications for 
temporary authority to transport L. C. L. freight by motor vehicle be- 
tween places between which it now transports express matter under 
authority of such certificates. Each such application will, of course, be 
determined upon its merits. All applications for temporary authority 
are, as you are no doubt aware, accorded prompt action by the Commis- 
sion.’ ’ 





Class Rate Investigation 


The I. C. C. has issued a notice dated June 5, assigning for further 
hearing before Division 2, at the Hotel Claypool, Indianapolis, Indiana, 
on September 22, 1942, Docket No. 28300, Class Rate Investigation, 1939, 
and Docket No. 28310, Consolidated Freight Classification. 

The notice provides that the hearings will conform to the following 
general order of procedure: 

‘**1. Cross examination (or further cross examination) of Ford K. 
Edwards, who has already testified in this proceeding when called by 
the Commission. 

NOTE: Parties who desire to cross-examine should advise the Com- 
mission by September 1. In order to keep the record within proper 
compass, it is suggested that questions for elucidation of the testimony 
or exhibits be first taken up with the witness personally, or by corre- 
spondence, before advising the Commission that cross examination is 
desired. 


2. Testimony by the respondents. 
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3. Testimony by shippers and public groups. 

4. Testimony in the way of rebuttal. 

It is desired by the Commission that all interested parties should 
present their testimony and complete cross examination of witnesses 
produced by others at this hearing, and the Commission expects that 
they shall do so, in order that the record of testimony may be com- 
pleted.’’ 





Demurrage Rules 


New changes in demurrage rules and charges are contained in Sup- 
plement No. 14 to B. T. Jones Tariff No. 4-V, I. C. C. No. 3583. In 
connection with straight demurrage, after expiration of free time demur- 
rage will be charged at $2.20 per car for the first two days instead of the 
first four days as heretofore, and the $5.50 charge will commence on 
the third day instead of on the fifth day as heretofore. In connection 
with industries operated under the Average Agreement, this tariff is 
changed so that two credits will be used for the absorption of one debit, 
and not one credit for one debit as heretofore. Of course these demurrage 
charges do not apply to empty cars held at coal mines, nor on cars under 
load awaiting billing, nor is the so-called Average Agreement arrange- 
ment used at lake and tidewater ports affected. 





Service Order No. 71 Amended 


By order of June 23rd, the Commission has amended Service Order 
No. 71, stating that due to the state of war, an emergency exists which, 
in the opinion of the Commission, requires immediate action to prevent 
shortage of railroad equipment and congestion of traffic. 

It is ordered, that, effective July Ist, said order be amended so as 
to apply to intrastate commerce as well as to interstate and foreign 
ecommerce carried by every common carrier by railroad subject to the 
Interstate Commerce Act. 





Service Order No. 79 


The I. C. C. issued Service Order No. 79 on July 2, designed to 
relieve traffic congestion at Sewalls Point, Virginia. The Order places 
an embargo on cars loaded with coal consigned to South Amboy, N. J., 
moving on the Virginian to Sewalls Point, until the present accumulation 
of cars loaded with coal at Sewalls Point or at railroad yards serving that 
point has been reduced to 150 cars. The Virginian is ordered to divert 
cars loaded with coal, consigned to South Amboy, and now at Sewalls 
Point, awaiting transfer to Pennsylvania Railroad car ferries, over the 
following route: Virginian to Jarratt, Va.; A. C. L. to Richmond, Va.; 
R. F. & P. to Potomac Yards; Pennsylvania Railroad beyond, until the 
number of such cars on hand at Sewalls Point or yards serving that point 
is reduced to 150 cars; and thereafter the Virginian is ordered to limit 
such loaded cars in transit to Sewalls Point to 150 cars. The order took 
effect immediately. 
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ABANDONMENTS AUTHORIZED 


CENTRAL PACIFIC RAILWAY COMPANY—The I. C. C. has issued a certificate 
permitting (1) abandonment by the Central Pacific of the part of 
its Promontory branch between Lucin and Corinne; and (2) aban- 
donment of operation by the Southern Pacific Company (a) over 
the Promontory branch between Lucin and Corinne Junction, and 
(b) over the Oregon Short Line Railroad between Corinne Junction 
and Ogden, in Box Elder and Weber Counties, Utah. 


CHICAGO & NORTH WESTERN RAILWAY COMPANY—Charles M. Thomson, 
Trustee, authorized to abandon branch line of railroad in Oneida 
and Forest Counties, Wisconsin. 


CHICAGO & NORTH WESTERN RAILWAY CoMPANY—Authorized to abandon a 
branch line of railroad extending from Deadwood to Lead, in Law- 
rence County, S. D., a distance of approximately 4.37 miles. 


CLEVELAND, CINCINNATI, CHICAGO & ST. LOUIS RAILWAY COMPANY—F'inance 
Docket No. 13626—Authorized to abandon a line of railroad in Elk- 
hart and St. Joseph Counties, Ind., and Cass and Berrien Counties, 
Michigan. Abandonment of operation of this line of railroad by 
the New York Centrol Railroad Company is also authorized. 


DENVER & RIO GRANDE WESTERN RAILROAD COMPANY—F nance Docket No. 
13700—Authorized to abandon a branch line in Sevier County, Utah. 


FREDERICKSBURG & NORTHERN RAILWAY COMPANY—F nance Docket No. 
13635—Authorized to abandon, as to interstate and foreign com- 
merece, its entire line of railroad in Gillespie and Kendall Counties, 
Texas, about 23,442 miles, upon the express condition that the rail- 
road properties of the Fredericksburg & Northern Ry. Co. shall 
be sold, free from all liens and encumbrances, to any persons offer- 
ing, within 30 days from the date of the order (May 22, 1942), to 
purchase the same, for continued operation, at a price equal to the 
fair net salvage value thereof. 


INDIANA RAILROAD—The I. C. C. has issued a supplemental certificate in 
Finance Docket No. 12786, permitting abandonment of operation 
under trackage rights by the Indiana Railroad, over the tracks of 
the Indianapolis Railways, Inc., in Indianapolis, Marion County, 
Indiana. 


LIME ROCK RAILROAD COMPANY—Finance Docket No. 13715—Authorized 
to abandon, as to interstate and foreign commerce, its entire line of 
railroad in Knox County, Maine. 


NEW YORK CENTRAL RAILROAD COMPANY—Finance Docket No. 13731— 
Authorized to abandon a line of railroad in Herkimer and Oneida 
Counties, N. Y. 


NORFOLK & WESTERN RAILWAY COMPANY—Finance Docket No. 13649— 
Authorized to abandon a portion of its Narrows branch, in Bland 
County, Virginia, approximately 4.16 miles in length. 
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NORFOLK & WESTERN RAILWAY COMPANY—Authorized to abandon that 
portion of its so-called Catawba branch extending from a point near 
the village of Hanging Rock to Catawba Sanatorium Station, in 
Roanoke County, a distance of approximately 5 miles. 


OREGON SHORT LINE RAILROAD COMPANY—Finance Docket No. 13557— 
Certificate issued permitting abandonment by the Oregon Short 
Line R. R. Co. and abandonment of operation by the Union Pacific 
Railway Company, lessee, of that portion of a branch line of railroad 
extending from Benning to Idahome, in Cassia County, Idaho. The 
report denies the application of the Oregon Short Line to abandon 
a portion of the branch line of railroad extending from Benning 
to Declo, in Cassia County, Idaho. 


PEOPLES RAILWAY COMPANY—Finance Docket No. 13736—Certificate is- 
sued permitting abandonment by the Peoples Railway of a portion 
of a line of railroad in Schuylkill County, Pa., and abandonment of 
operation thereover, under trackage rights, by the Reading Com- 
pany. 

SOUTHERN PACIFIC RAILROAD COMPANY—Finance Docket No. 13688—Au- 
thorized to abandon a branch line of railroad in Los Angeles County, 
California. Abandonment of operation of this line by the Southern 
Pacific Company is also authorized. 


VISALIA ELECTRIC RAILROAD COMPANY—Authorized to abandon a portion 
of its line of railroad in Tulare County, California. 





ACQUISITIONS 


UTICA, CLINTON & BINGHAMTON RAILROAD—Division 4 of the I. C. C. has 
authorized the New York, Ontario & Western Railway Company 
to purchase the steam railroad properties of the Utica, Clinton 
& Binghamton Railroad Company. 


WABASH RAILROAD COMPANY—Finance Docket No. 13235—Division 4 of 
the I. C. C. has issued supplemental report approving and author- 
izing the acquisition by the Pennsylvania Railroad Company and 
the Pennsylvania Company of control of the Wabash Railroad 
Company through ownership of its capital stock, and indirect con- 
trol thereby of certain subsidiary railroad companies. 


Division 4 also ordered that the Pennsylvania Company shall be 
considered as a carrier subject to the provisions of Section 20(1) 
to (10), inclusive, and Section 20a(2) to (11), inclusive of the In- 
terstate Commerce Act, to the same extent that those provisions are 
applicable to the Pennsylvania Railroad Company and the Wabash 
Railroad Company. 





FINANCING 


ERIE & MICHIGAN RAILWAY & NAVIGATION COMPANY—Division 4 of the 
I. C. C. has approved a report and order granting authority to the 
Erie & Michigan Ry. & Navigation Co. to issue not exceeding $92,705 
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of common capital stock, consisting of 9,270% shares of the par 
value of $10 each, in exchange for an equal amount of existing 
common stock, consisting of 927.05 shares of the par value of $100 
each, on the basis of 10 shares of the new stock for one share of 
the existing stock. 


ERIE RAILROAD COMPANY—Granted authority to issue $739,231 of first 
consolidated mortgage 4-percent bonds, series B, $443,196 of gen- 
eral-mortgage 444-percent income bonds, series A (or scrip for any 
or all of such bonds or preferred stock), to be exchanged for New 
York & Greenwood Lake Railway Company prior-lien bonds. This 
is part of the procedure for the reorganization of the Erie Railroad 
Company. 


MISSOURI-KANSAS-TEXAS RAILROAD COMPANY—Finance Docket No. 1250— 
Authorized by modification of Order of December 4, 1922, to pledge 
from time to time, to and including December 30, 1944, any of the 
$52,942,752 of prior-lien mortgage 5-percent gold bonds, series A, 
and $27,236,000 of prior-lien mortgage 4-percent gold bonds, series 
B, which it may purchase and deposit as additional security for 
loans totaling not exceeding $2,714,239.61 from the Reconstruction 
Finance Corporation. Previous report 76 I. C. C. 84. 


Finance Docket No. 6623—Order of December 29, 1927, modified so 
as to authorize the pledge from time to time to and including De- 
cember 30, 1944, as additional security for loans totaling not ex- 
ceeding $2,714,239.61 from the Reconstruction Finance Corpora- 
tion of not exceeding $13,600,000 of prior-lien mortgage 414-percent 
gold bonds, series D. Previous report 131 I. C. C. 776. 





1941 Shows Record Loading Per Freight Car 


By loading 38.2 tons per freight car, on the average, shippers by 
rail established a record in 1941, John J. Pelley, president of the As- 
sociation of American Railroads, recently announced. This is an aver- 
age of half a ton more than in 1940 and an increase of four and a half 
tons in the past 20 years. 

‘‘The new high record in the tonnage carried by the average freight 
ear,’’ Mr. Pelley commented, ‘‘is the result of a determined campaign 
conducted for years by railroads and shipper organizations to obtain 
maximum loading. The drive has been intensified since the beginning 
of the national defense program, and shippers are cooperating with the 
railroads in getting greater use out of railroad equipment by increasing 
the amount of freight carried by each car.’’ 

Nearly every commodity was loaded more heavily last year. The 
largest increase was in the case of agricultural products, the average load 
of which rose from 27.6 tons in 1940 to 28.5 tons in 1941—a jump of 
nine-tenths of a ton. The figure for the animals and products group 
went up half a ton; manufactures and miscellaneous, half a ton; prod- 
ucts of mines, four-tenths of a ton, and forest products, one-tenth of a 
ton. 
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Net Railway Operating Income 


Net railway operating income of Class I railroads in April, 1942, 
amounted to $102,034,439, an increase of 95.9% above April 1941. The 
figure for the four months ended with April was $324,749,829, repre- 
senting an increase of 28.7% over the corresponding four months of 1941 
when the N. O. I. was $252,401,451. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended June 13 totaled 
832,726 cars, a decrease below the corresponding week in 1941 of 30,248 
ears or 3.5 per cent, but an increase above the same week of 1940 of 
119,805 cars or 16.8 per cent. 

Loading of revenue freight for the week of June 13 decreased 21,963 
cars or 2.6 per cent below the preceding week. 

Coal loading amounted to 166,341 cars, an increase of 2,607 cars 
above the preceding week, and an increase of 7,720 cars above the corre- 
sponding week in 1941. 





Railway Operating Revenues 


Preliminary reports from 89 Class I railroads, representing 81.5 
per cent of total operating revenues, made public by the Association of 
American Railroads, show that those railroads, in May, 1942, had esti- 
mated operating revenues amounting to $481,560,054, compared with 
$360,649,415 in the same month of 1941, or an increase of 33.5 per cent. 

Freight revenues of the 89 Class I railroads in May, 1942, amounted 
to $391,179,639 compared with $301,151,330 in May, 1941, or an increase 
of 29.9 per cent. 

Passenger revenues in May, 1942, according to these preliminary 
reports from 89 Class I railroads, totaled $59,366,778, compared with 
$31,390,160 in May, 1941, or an increase of 89.1 per cent. 





Railroad Earnings 


Class I railroads in the first four months of this year had an esti- 
mated net income, after interest and rentals, of $149,000,000 according 
to the Association of American Railroads. This is an increase of 95.3% 
over the corresponding period of 1941 when net income was $76,299,000. 
On the railroads’ basis of valuation, the rate of return earned on 
property investment during the year ended April 30, 1942, was 4.06%, 
compared with a rate of return of 2.98% for the year ended April 30, 
1941. 





New Railroad Equipment Installations 


Class I railroads put 44,546 new freight cars in service in the first 
five months of 1942. 
Of the total number installed in the first five months this year, there 
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were 30,177 box, 12,498 coal, 1,037 flat, 207 refrigerator, and 627 mis- 
cellaneous freight cars. 

New freight cars on order on June 1, 1942, totaled 49,548 compared 
with 65,047 on the same day last year. ‘Class I railroads had on order 
on June 1, this year, 20,126 box, 24,546 coal, 2,803 flat, 1,197 refrigerator, 
300 stock, and 576 miscellaneous freight cars. 

Railroads in the first five months of 1942 installed 292 locomotives 
of which 119 were steam and 173 were electric and Diesel. In the same 
period last year they put 218 new locomotives in service of which 53 
were steam and 165 were electric and Diesel. 

New locomotives on order on June 1, 1942, totaled 950 which in- 
cluded 395 steam and 555 electric and Diesel. On June 1, last year, they 
had 517 new locomotives on order including 231 steam and 286 new 
electric and Diesel. 





Rail Equipment Request Denied By WPB 


The WPB during the week of May 4th denied a request by Joseph 
B. Eastman, Director of the ODT, that the American railroads be grant- 
ed a larger allocation of new equipment this year. 

Mr. Eastman had objected to the War Production Board’s alloca- 
tion of equipment to the railroads for the last eight months of this year. 
This allocation was for 18,000 freight cars and 300 locomotives, con- 
siderably less than the Office of Defense Transportation Director had 
requested. 





Railroad Employees 


U. 8S. railroads at the middle of April had 1,240,171 employees, an 
increase of 14.62% over April 1941, and 4.18% over March 1942. 





Deferment of Railroad Employees 


Major General Lewis B. Hershey, Selective Service Director, has 
ruled that workers in ‘‘critical oceupations’’ in the coal and railroad in- 
dustries may be deferred from military service on occupational grounds. 

In a memorandum to State Selective Service Directors Major Gen- 
eral Hershey listed 79 critical railroad occupations ranging from ap- 
prentices to yard masters, to which his new ruling applies. 





Railroad Shops Exempted From Public Contracts Act 


Secretary of Labor Perkins, at the request of the Secretaries of War 
and Navy, has exempted railroad shops from the Public Contracts Act as 
affecting production of war materials. In making the announcement, 
Secretary Perkins said: 

‘*The exemption was granted because the production of war ma- 
terials would be accomplished in the railroad shops along with the 
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normal work on railroad equipment. In these circumstances it was in- 
advisable through application of Public Contracts Act to disturb the 
labor standards which have been worked out by collective bargaining 
between the railroad employees and management.’’ 





1. C. C. Accounting Regulations Amended 


Division 1 of the I. C. C. has issued an order under date of May 8, 
1942 making further amendments to the Accounting Regulations of the 
Commission. 





National Mediation Board Mediator Appointed 


Mr. George S. MacSwan of Natick, Mass., has been appointed a 
mediator for the National Mediation Board. Mr. MacSwan has had 
more than 26 years’ service with the Boston and Albany Railroad. 





WPB Gives Higher Preference Rating for Railroad 
Materials and Supplies 


Seeking to expedite rail transportation of vital war supplies, the 
Director of Industry Operations of WPB, on June 18, assigned a higher 
preference rating to the country’s railroads for deliveries of materials 
essential for repair and maintenance of track, structures, signal and 
communications systems, cars and locomotives, and other important oper- 
ating equipment. Previously, under Preference Rating Order P-88, an 
A-3 rating was available for deliveries of these materials. Amendment 
No. 1 to P-88 raises the rating to A-1-j, and specifies that ratings under 
the order may be applied without further authority for installations in 
which the charge to capital account is not in excess of $500 for a single 
project. The amendment makes other minor changes in the original 
order, including a provision that railroads may not only sell material 
to their own subsidiaries but also to lines not owned but customarily 
maintained by them or their subsidiaries. 





Representative Cole Appointed Judge 


Representative William P. Cole, Jr., of Maryland, a member of the 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives, has been appointed a Judge of the United States Customs 
Court. His nomination has been confirmed by the Senate. 





Recommendations of N. |. T. League Special Committee 


The Special Committee on Emergency Transportation Matters of 
The National Industrial Traffic League recently conferred with Colonel 
Johnson of the I. C. C. with respect to specific suggestions submitted to 
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that Committee. The Committee agreed to approve the Commissioner’s 
recommendation that private tank cars of certain types loaded on private 
tracks be made subject to the regular demurrage tariffs upon expiration 
of the prescribed free time. 

Demurrage Rule 9, Section D: The League’s Committee, acting on 
Colonel Johnson’s suggestion, also recommended that Demurrage Rule 
9, Section D (Average Agreement) be amended to read as follows, the 
italics being new language: 


**At the end of the calendar month the total number of applicable 
credits will be deducted from the total number of debits at the ratio 
of two credits for one debit, and $2.20 per debit will be charged for 
the remainder.’’ (No change in balance of the rule.) 


(NOTE: This does not affect the Average Agreement situation with 
respect to lake and tidewater coal.) 


Demurrage Rule 7, Section A: The League’s Committee also recom- 
mended that with respect to cars on the straight demurrage plan, 
Demurrage Rule 7, Section A, be amended so as to reduce to two days 
the four-day period subject to a charge of $2.20 per day. The rule, 
with amendment, would read as follows: 


**On cars not subject to Rule 9 (Average Agreement, shown on 
pages 47-48) and for detention not subject to Rule 8, Section G, 
page 47: After the expiration of free time allowed, the following 
demurrage charges per car per day, or fraction of a day, will be 
made until car is released : 


‘*For each of the first two days, $2.20. 
**For each succeeding day, $5.50.’’ 


Most of these changes have now been made in published Tariffs, 
effective June 25. 


(No change in balance of rule.) 





Proposed Order Re: Loading 


The Special Committee on Emergency Transportation Matters of 
The National Industrial Traffic League and the Contact Committee of 
the National Association of Shippers Advisory Boards conferred further 
with Director Henry F. McCarthy of the Division of Traffic Movement, 
and O. C. Castle, Assistant Director, Railway Transport, on Thursday 
May 28, with respect to the proposed order of the ODT to provide for 
the loading of freight cars to their eubical or safe carrying capacity. 
Drafts of the proposal are not available for distribution, but it is 
anticipated that an order dealing with this matter will be released early 
in June, with perhaps an effective date of about July 1. 
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Car Cleaning Order 


Removal of debris from empty cars by industries and receivers 
generally is a subject being considered by the Office of Defense Trans- 
portation. An order is forthcoming soon which will require receivers, 
in unloading cars, to remove all debris, bracings and nails, before re- 
leasing empty cars to the railroads. 





Convention Transportation 


Commissioner Johnson of the Interstate Commerce Commission has 
requested that railroads discontinue the practice of encouraging con- 
vention transportation so as to eliminate unnecessary passenger travel. 





Army Transportation and Supply 


Lieut. General B. B. Somervell, Chief of Service of Supply, U. 8. 
Army, recently told a press conference that the Army’s job of transpor- 
tation and supply since the United States’ entry into the War has been 
unprecedented. He said that the Army in collaboration with the rail- 
roads and shipping agencies has done the job with an efficiency never 
approached even in the first world war. He added that few persons 
were aware of the job accomplished because it had been done so quietly. 





Board of Investigation and Research Questionnaire 


The Board of Investigation and Research has sent a questionnaire 
to all Class I, II and III, and electric railroad companies, calling for 
reports of railway tax accruals by types of taxes and by States, for each 
of the seven calendar years 1935 through 1941. The completed reports 
were to be certified and filed with the Board on or before June 5, 1942. 





Freight Commodity Statistics 


The I. C. C. has issued an order dated April 27, by which Classes 
I and II steam railways are relieved from filing statistics as to certain 
strategic and critical materials. The order was suggested by the Bureau 
of the Budget in order that information relating to the transportation 
of the strategic materials be suppressed to avoid revealing the ‘‘current 
or prospective situation’’ with regard to these items. The order is being 
served upon carriers through statutory channels. 





Freight Claims Due to Theft of Freight 


Despite the fact that freight traffic in 1941 was the greatest on 
record, claims paid by the railroads in that year as a result of theft of 
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freight amounted to only $376,490, the smallest amount for any year on 
record, the Protective Section of the Association of American Railroads 
announced recently. 

This was a reduction of $31,252, or 7.7 per cent under the previous 
record established in 1939, when the total amount of such claims paid 
by the railroads was $407,742. It also was a reduction of $47,429, or 11 
per cent compared with 1940. In 1921 claims resulting from theft of 
freight totaled $9,924,747. 





Tax on Freight Proposed 


The Committee on Ways and Means of the House of Representatives 
has tentatively agreed to impose an excise tax of five per cent on freight 
and express carried by common carriers on land and water, and by air. 





Petroleum Coordinator Directive 


The Office of Petroleum Coordinator has taken new and drastic 
action designed to minimize the East Coast oil transportation shortage 
and maintain production of war products. 

Known as directive No. 50, the order calls for: 


1. Making available 30 per cent of remaining tankcar capacity in 
the East Coast, Middle West and Gulf Coast for serving the East Coast 
as directed by a new District 1, 2 and 3 tankcar subcommittee ; 

2. Allowing Gulf Coast refineries to continue operations and to ex- 
pand East Coast heavy fuel oil supplies, and the moving by tankcar of 
145,000 barrels daily (75,000 barrels more than at present) of heavy 
fuel from Gulf to East Coast buyers to take amounts proportionate to 
earlier periods ; 

3. Tankcar movement of 125,000 barrels daily to the East Coast 
from the Middle West (75,000 barrels more than at present), with 
adjustment of individual plant operations as necessary ; 

4. Allocation of crude supplies to East Coast refineries to fit in 
with a comprehensive operating plan built around war product output 
to permit total East Coast refinery runs of 400,000 barrels a day; 

5. Increase of 100,000 barrels a day in amount of East Texas crude 
shipped to the East Coast by tankcar; 

6. Increase of 10,000 barrels a day in shipment of motor gasoline 
to the East Coast by lake tanker; 

7. Arranging for all of the Southeast’s motor gasoline supply to 
— through ports of entry on the Mississippi River and the Gulf of 

exico. 





Reserve Gas Pipe Line Application 


The Reserve Gas Pipe Line Company has filed an application with 
the Federal Power Commission for a certificate of public convenience 
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and necessity to construct and operate a 1500-mile 21-inch natural gas 
pipe line from Texas to New York. The cost of the project is estimated 
at $80,000,000. 





Trans-American Pipeline Application 


Trans-American Pipeline Corporation on May 18th announced, 
through their local offices, that they have again asked WPB for the 
priorities and allocations for steel necessary to construct a 1234” pipe- 
line from East Texas to Savannah, Georgia, and Charleston, South 
Carolina. ' 





Florida Pipe Line Construction Authorized 


Petroleum Coordinator Ickes announced on June 17 the approval 
of construction plans for an 8-inch oil pipe line across northern Florida, 
extending from Port St. Joe on the Florida-Gulf coast, to Jacksonville 
on the East coast, a distance of 220 miles. Its daily delivery capacity 
is estimated at 35,000 barrels. The line will be built of second-hand 
pipe salvaged in Texas. 





Pipe Line Revenues 


The Bureau of Statistics of the I. C. C. has released its Statement 
No. Q-600 showing transportation revenue and traffic of large oil pipe 
line companies having annual operating revenues of more than $500,000. 
Transportation revenue of the 44 reporting carriers for the year 1941 
totaled $232,726,985, as compared with $210,741,775 for the year 1940, 
a percentage increase of 10.4. 





Pipe Line Construction Approved 


The WPB on June 10 approved immediate construction of a 550- 
mile oil pipe line from Longview, Texas, to the Salem, Illinois, area. 
The line will be of 24 inch steel pipe and will have a capacity of 250,000 
barrels a day, of either gasoline or crude oil. 

Wayne Johnson, Chairman of the Special Committee investigating 
the pipe line proposal, reported to Chairman Nelson of the War Produc- 
tion Board that the line could be built with a minimum of disturbance 
to the war production program. He said the new line would increase 
supplies of oil in the East Coast area within six months. The line is 
expected to be completed by December 1. 





Florida East Coast Trustee 


The I. C. C. has ratified the appointment of John W. Martin, as 
trustee of the Florida East Coast Railway Company, to succeed the late 
Edward W. Lane. 
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ClO Charter to Red Caps 


The CIO recently granted an international charter to the United 
Transport Workers, comprising red caps, Pullman service and dining 
ear employees. The union has a membership of approximately 4,000. 





Branch Lines Become Useful 


The following editorial, under the caption ‘‘Branch Lines Become 
Useful,’’ appeared in the Wall Street Journal of May 8, 1942: 


‘One of the many interesting ‘repercussions’ which the war has 
brought to us is illustrated in a ‘proposed report’ by Interstate Com- 
merce Commission Examiner Prichard concerning the application of the 
Erie Railroad to abandon 73 miles of line in Steuben and Livingston 
counties in New York State. The examiner proposes that the applica- 
tion be denied. An interesting feature of the evidence in the case is the 
statement by the chairman of the tire rationing board of Steuben Coun- 
ty that it will presently be impossible to obtain tires for trucks, and 
that if the Erie tracks shall be taken up the territory will be without 
transportation. 

‘*A constant feature of these abandonment cases during the last 
twenty years has been the attitude of the opposition elements who have 
frequently admitted that while they did not use the railroad it was 
necessary that it should be kept in service as a sort of ‘stand by’ plant 
to take care of their needs when highways were blocked by snow. This 
plea was sometimes varied by promises on the part of the opposition 
that if the railroad would improve its service, it would receive some 
traffic. But the peak of opposition arguments seems to have been reach- 
ed in a case where receivers of a small railroad, having completely ex- 
hausted all sources of credit, sought permission to abandon the road. 
The application was however opposed on the usual grounds, but as no 
one could suggest how funds could be obtained to continue operations, 
the case practically settled itself! 

‘The tire situation now injects a new factor into the matter of rail 
abandonments. A railroad whose application to take up tracks is denied 
will have at least the prospect of a return of traffic because there may be 
no other way for the traffic to go, instead of having to rely on vague 
promises from shippers who own their own means of transportation. 
The present application of the Erie seems to be the first in which this 
new factor has made its appearance and the Commission’s action on it 
will be viewed with real interest. It seems probable that it will figure 
prominently from now on.”’ 
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Railroad Retirement Act and Related Activities 





Payment of Death Benefits 


The Railroad Retirement Act has recently been amended to provide 
for the payment of benefits due upon the death of an employee or an ap- 
plicant for an annuity or an annuitant in a specified order of preference 
unless the employee, during his lifetime, filed a Form AA-11 designating 
other payees. Thus the amendment makes it unnecessary for employees 
to file Form AA-11 unless they wish to specify an order of preference 
other than that provided for in the amended Act. 

The order of preference specified in the amended Act with respect 
to the payment of death benefits due is as follows: 


Ist —To the surviving wife or husband, if any, of the deceased employee, 
applicant, or annuitant. 


%nd—To the surviving children (by blood or legal adoption), if any, of 
deceased employee, applicant, or annuitant. 


3d —To the surviving parents, if any, of the deceased employee, appli- 
cant, or annuitant. 


4th —To the surviving brothers and sisters (by blood or legal adoption), 
if any, of the deceased employee, applicant, or annuitant. 


5th —To the surviving grandchildren (by blood or legal adoption), if 
any, of the deceased employee, applicant, or annuitant. 





Retirement Annuities and Pensions 


The Railroad Retirement Board has announced that there were 
157,073 annuities and pensions in force on March 31, 1942, calling for a 
total monthly payment of $10,035,003.85. 





N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board had 
6,050 cases awaiting decision on May 30, 1942. The Board had heard 
997 of these cases, of which 87 are deadlocked. 





N. R. A. B, Referee Appointment 


At the request of the First Division, N. R. A. B., for the appointment 
of a referee in 67 deadlocked cases, the National Mediation Board, under 
the terms of the Railway Labor Act, has appointed the Honorable 
Richard F. Mitchell, Justice, Supreme Court, Des Moines, Iowa. Judge 
Mitchell took up the work of his assignment on May 27. 
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N. R. A. B. Mandamus Case 


The United States Circuit Court of Appeals for the 10th Circuit 
has held that a discharged railroad telegrapher may not maintain action 
in mandamus in the United States District Court for the District of 
Kansas against the United States and the National Railroad Adjustment 
Board to compel the Board to hear and determine a proceeding which 
he had lodged with it seeking reinstatement in Kansas with restoration 
of seniority rights and reimbursement for monetary losses. In its 
opinion the Court said : 


‘*Congress has undoubted power to authorize a suit under federal 
law to be brought in any United States District Court, and to provide 
that process may run into any part of the United States; but it has not 
done so by general law. * * * Neither has it so ordained by special 
statute relating to an action of this kind. * * * 

‘‘The attempt to join the United States as a party defendant did not 
aid the plaintiff in his effort to invoke the jurisdiction of the court in 
Kansas. * * * We are not mindful of any statute giving consent to the 
maintenance in the court in Kansas of a suit of this kind against the 
United States.’’ 





Venue of Suits Against Railroad Retirement Board 


The United States District Court for the Northern District of New 
York has held that it has jurisdiction to entertain a suit to review an 
order of the Railroad Retirement Board, under the provision of the 
Railroad Retirement Act of 1937, authorizing such suits to be brought 
in any district in which the Board may have established an office. On 
this point the Court said that the provision of the Act applied to any 
office in which the Board had district managers and to field offices 
established by the Board. 

In the same case the Court held that the decision of the Board that 
a railroad employee was not entitled to an annuity because of his dis- 
charge prior to the effective date of the Act was not supported by evi- 
dence based on investigations of employees of the Board and letters and 
information obtained from railroad on request of Board in face of sworn 
evidence of claimant giving rise to a necessary inference that he was 
granted a furlough. The Board’s decision was set aside and it was 
directed to grant the annuity. Upon this point the Court said: 


‘If an administrative board can go out and make some investiga- 
tions by its employees and get letters from somebody and make a decision 
based thereon, flatly in contradiction to sworn affidavits and letters which 
directly or inferentially recognize his status as still having an employee 
relationship to the company, then there is no restriction upon the de- 
cision of such a board and any incompetent hearsay evidence can out- 
weigh sworn evidence directly to the contrary.’’ 





























Bituminous Coal Act of 1937 and 

uit Related Activities 

on 

of 

nt 

ch Excess Costs of Transportation of Bituminous Coal 

on 

its Jesse Jones, Secretary of Commerce, has announced that the Recon- 
struction Finance Corporation, at the request of the War Production 
Board and the Office of Price Administration, will make funds available 

ral to cover excess costs of transportation of bituminous coal to New York 

de State and New England by all rail, or by combination rail and water 
ot method, involving smaller vessels not operated by the War Shipping 

ial Administration. , 

The purpose of the arrangement is to permit the uninterrupted 
ot delivery and sale of bituminous coal in the territory named at ceiling 
. prices fixed by the Office of Price Administration. 

e 
he 
Maximum Prices For Bituminous Coal 
The OPA has established maximum prices for bituminous coal, in- 
cluding railroad fuel, sold at mines or preparation plants. Railroad 
fuel prices are established as the applicable effective minimum prices as 

Ww of April 1, 1942 plus a sum which varies with the district in which the 

an coal is produced. 

he 

“ Minimum Coal Prices 

n 

ny The Bituminous Coal Division of the Department of Interior has 

eg issued orders denying requests for temporary increases in minimum 
prices for coal produced in all bituminous fields east of the Mississippi 

at River and in Iowa and northeastern Colorado. 

is- 

v1- 

nd Charges for Coal Confiscated or Lost in Transit 

a“ Changes in marketing rules and regulations covering settlement by 

as ; - : ; 

“ producers of claims against carriers for coal confiscated by the carriers 
or lost in transit have been ordered by the Bituminous Coal Division, 
Department of Interior. Under the new regulations, producers who 

a- undertake to negotiate a settlement or otherwise collect from a carrier 

on for coal confiscated in transit, must charge the carrier not less than the 

ch effective minimum mine price for the regular sale of the particular coal 
ee to the carrier. 

le- Where the producer undertakes to negotiate a settlement or other- 

it- wise collect from a carrier for coal lost in transit, the new regulations 


provide that the carrier must be charged not less than the invoice price 
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which the producer had charged the original purchaser. This rule pro- 
vided, however, that when the coal lost had been consigned by the 
producer to himself, the carrier must be invoiced at not less than the 
lowest applicable minimum price for that coal when sold by the shipper 
from the point to which it was consigned. 

The regulations, contained in Rule 8 of Section 12 of the Marketing 
Rules and Regulations, previously required that all coal confiscated or 
lost in transit should be invoiced to the carrier at not less than the 
applicable minimum price for such coal for sale to the carrier at the 
place of confiscation or loss. 





Bituminous Coal Production 


The Bituminous Coal Division of the Department of Interior has 
estimated the bituminous output for the week of June 13 to be 11,290,000 
tons as compared with 11,180,000 tons the preceding week. The Solid 
Fuels Coordinator for War reports that the rate of soft coal production 
and transportation remained below the Nation’s overall capacity, and 
that users in many instances were not taking advantage of every oppor- 
tunity of obtaining fuel for protective storage. 





New Haven Coal Prices 


Permission to continue certain sales of bituminous coal.to the New 
York, New Haven & Hartford Railroad at maximum prices established 
for commercial uses, when the fuel is used by the railroad for generating 
electricity, was granted by Price Administrator Leon Henderson recently. 

Authorization was made in Amendment No. 4 to Maximum Price 
Regulation No. 120 (Bituminous Coal Delivered from Mine or Prepara- 
tion Plant), effective as of June 6, 1942. 

The coal in question is in Size Groups 7, 8, 9 and 10 produced from 
all Sewell Seam ‘‘A’’ classification mines in Production District No. 3, 
in northern West Virginia. 

Prices established for sales to the railroad in Amendment No. 4 are: 

For Size Groups 7, 8, 9 and 10, $2.60, $2.60, $2.45 and $2.45 per ton, 
respectively which are the prices established for District 3 producers in 
the original price regulation for these coals for commercial uses. 

Prior to May 18, 1942, however, the railroad was paying $2.65 per 
ton for Size 9 at the mine f. o. b. 




















Motor Transportation 
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1. Highway Barriers Erased for Duration 


Culminating a bitter struggle, highway barriers have been razed 
for the duration of the war by joint action of the Governors of the 48 
states. This action comes as a result of the Federal-State Conference 
on War Restrictions, held in Washington, D. C., May 5-7, in which 
barriers were scored by top-flight Federal and State officials. 

The immediate result of the 48-state agreement is to set up minimum 
standards of sizes and weights for commercial motor freight vehicles 
and the extension of reciprocity on motor vehicle licenses for vehicles 
engaged in the transportation of freight or being used by workers in 
war industry. The minimum standards were agreed to as follows: 

Width—96 inches; height—121%4 feet; length, single vehicle—35 
feet ; length, combination—45 feet; weight per inch width of tire—600 
pounds; weight, single axle—18,000 pounds; weight, two axles—30,000 
pounds; weight, three axles—40,000 pounds; weight, semi-trailers—40,- 
000 pounds; and weight of other combinations—40,000 pounds. 





2. Carrier Refusal to Pass Picket Line Unlawful 


Failure of 11 motor carriers to serve the Montgomery-Ward Port- 
land, Oregon store and warehouse because drivers refused to pass 
through a picket line, was ruled unlawful by Examiner T. K. Carpenter. 
He recommended that a Cease and Desist Order be entered, requiring 
the carriers to abstain in the future from the practices found to be 
unlawful. The mail order firm had filed complaints with the Interstate 





* Formerly General Counsel, American Trucking Associations, now a member of 
the firm of Brashears, Beall and Beasley, Investment Building, Washington, D. C. 
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Commerce Commission contending that the carriers’ failure to perform 
their duty as common carriers resulted in unjust discrimination and 
undue and unreasonable prejudice and disadvantage. The Examiner 
held that labor difficulties cannot be permitted to be used as a valid 
excuse for a carrier to discontinue rendering service to the public, 
(MC-C-268 Montgomery-Ward Company Vs. Consolidated Freightways, 
Ine. et al.) 





3. lowa Refuses Railroad Truck Substitution 


The Rock Island Motor Transit Company was refused authority by 
the Iowa Commerce Commission recently to substitute truck service for 
certain rail service of its parent company, the Chicago Rock Island and 
Pacific Railroad, on the ground that existing service by independent 
motor carriers is adequate. The Commission could find no reason in 
recent O. D. T. orders for such substitution. 





4. Anti-Racketeering Measure—Congress 


The House Judiciary Committee has reported out the House Bill 
making the Anti-Racketeering Act applicable to labor unions, with the 
recommendation that it be approved. The Bill (H. R. 7067), introduced 
by Representative Hobbs of Alabama, imposes maximum penalties of 
$5,000 or two years’ imprisonment for persons attempting to obstruct 
by violence the transportation of war materials in interstate commerce, 
and redefines the terms ‘‘robbery’’ and ‘‘extortion’’ in such a way as to 
include the securing of property by ‘‘actual or threatened force or 
violence or fear of injury.’’ The bill is expected to plug loopholes dis- 
closed by the Supreme Court in its recent decision rendered in the case 
of U. 8S. vs. Local 807 of International Brotherhood of Teamsters, 62 S. 
Ct. 642. 





5. Public Aids To Transportation 


The Board of Investigation and Research has announced that hear- 
ings will commence on the study of public aids to transportation on 
June 29th. Interested parties will be afforded an opportunity to pre- 
sent statistical data and to submit evidence bearing on the principles 
and methods which the Board may apply in determining the extent of 
public aids and in allocating the cost of such aids. Arguments on mat- 
ters of policy not directly related to the measurement of public aid will 
not be heard at this time. 

The hearings will consider public aids to highway, railway and 
water transportation with an opportunity being granted for presenta- 
tions concerning related aspects of public aids to airway and pipeline 
transport. 
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6. Convenience and Necessity Under Section 5 Applications 


The Bureau of Motor Carriers has given its views on a troublesome 
problem arising under the amendments of Section 5, authorizing the 
hearing of matters of public convenience and necessity when related to 
the finance application. The opinion, as contained in Administrative 
Ruling No. 94, is set out as follows: 


‘*Question : 

When, in a transaction presented for approval under Section 5 of 
the Interstate Commerce Act the prospective transferee desires is- 
suance of operating authority greater than the sum of the operating 
rights of the transferee and transferor in the belief that such issu- 
ance is a matter of public convenience and necessity directly related 
to the section-5 application within the meaning of the Commission’s 
order of November 10, 1941, modifying the duties of Division 4, 
what should be done? 


“* Answer : 
The section-5 application should disclose with particularity the de- 
sired operating authority, the proposed manner of operation there- 
under, and include a prayer for issuance of the desired operating 
authority.”’ 





7. Associated Transport Merger Opposed in District Court 


The proposed consolidation of eight motor carriers into Associated 
Transport, Inc., has been threatened in the U. S. District Court for the 
Southern District of New York. McLean Trucking Company, Inc., 
Fayetteville, N. C., has filed suit to have the Commission order set aside. 
The protestant charges that the order was ‘‘unsound in principle, un- 
supported by the facts, capricious, arbitrary and contrary to the letter 
and spirit’’ of the Act. Later the plaintiff was joined in its opposition 
by the Secretary of Agriculture, who asked permission to intervene. 





8. Truck Loadings 


The volume of freight transported by motor carriers in April show- 
ed a slight decrease of 0.15 per cent under March, but represented an 
increase of 3.9 per cent as compared with April, 1941, according to 
reports compiled and released recently by the American Trucking As- 
sociations. 

Comparable reports were received by ATA from 203 motor carriers 
in 41 states. The reporting carriers transported an aggregate of 1,586,- 
104 tons in April, as against 1,588,340 tons in March, and 1,526,444 
tons in April, 1941. 

The ATA index figure, computed on the basis of the average month- 
ly tonnage of the reporting carriers for the three-year period of 1938- 
1940 as representing 100, was 167.25. 
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A little more than 85 per cent of all tonnage transported in the 
month was reported by carriers of general freight. The volume in this 
category decreased 0.08 per cent under March, but held 3.7 per cent 
over April of last year. 

Transporters of petroleum products, accounting for a little more 
than 7 per cent of the total tonnage reported, showed a decrease of 4.08 
per cent under March, but an increase of 69.4 per cent over April, 1941. 

Movement of new automobiles and trucks continued to spiral down- 


ward and represented only 0.2 per cent of all the tonnage reported. The | 


tonnage in this class decreased 19.1 per cent under March, and 87.5 per 
cent under April of last year. 

Haulers of iron and steel products reported slightly more than 2 
per cent of the total tonnage. The volume of these commodities showed 
a decrease of 10.8 per cent under March, and a decrease of 31.9 per cent 
under April, 1941. 

Slightly more than 4% per cent of the total tonnage reported was 
miscellaneous commodities, including tobacco, milk, textile products, 
bricks, building materials, cement and household goods. Tonnage in 
this class increased 13.2 per cent over March, but dropped 0.6 per cent 
under April of last year. 





9. Revenues of Motor Carriers 


The Bureau of statistics of the I. C. C. has released Statement No. 
M-700 showing revenues and passengers of Class I motor carriers for 
February, 1942 as compared with February, 1941. In February, 1942 
passenger revenues amounted to $13,728,953 as compared with $8,773,129 
in February of 1941, an increase of 56.5 per cent. Revenue passengers 
carried in February, 1942 totaled 19,847,527 as compared with 13,039,- 
515 in February, 1941, an increase of 52.2 per cent. 

Statement Q-750, shows revenues, expenses, and statistics of Class I 
motor carriers of passengers for the three months ended with December 
1941. Passenger revenues for the Fourth Quarter of 1941 amounted to 
$48,860,693 as compared with $36,797,645 for the same period in 1940. 
Net operating revenue for the Fourth Quarter of 1941 amounted to 
$7,543,053 as compared with $4,550,648 for the same period in 1940. 

Statement No. Q-750, shows revenues, expenses and statistics of 
Class I motor carriers of passengers for the year 1941. Operating 
revenues for the year 1941 amounted to $194,111,810, as compared to 
$153,201,623 for the year 1940, a percentage increase of 26.7. Operating 
expenses for the year 1941 totaled $160,737,164, compared with $134,- 
300,928 for the year 1940, a percentage increase of 19.7. 

Statement Q-800, gives revenues, expenses and statistics of Class 
I motor carriers of property for the calendar years 1941 and 1940. Total 
operating revenues for the year 1941 totaled $620,602,649 as compared 
with $490,088,535 for the year 1940. Net operating revenue for 1941 
amounted to $30,632,206 as compared with $21,927,310 for the year 1940. 

Statement M-700, shows revenues and passengers of Class I motor 
earriers, for the month of March 1942 as compared with March 1941. 
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In March 1942 passenger revenue amounted to $16,455,910 as compared 
with $10,072,074 in March 1941, an increase of 63.4 per cent. Passengers 
carried in March 1942 totaled 23,280,965 as compared with 15,063,097 
in March 1941, an increase of 54.6 per cent. 





10. Transportation of Own Commodities 


Motor carriers exclusively engaged in the transportation of property 
which they own are not to be automatically exempt from the regulatory 
provisions of the Federal Motor Carrier Act under a recent decision 
handed down by the United States Cireuit Court of Appeals, Tenth 
Cireuit in Sickle and Co. v. Interstate Commerce Commission. In this 
ease the Court affirmed the decree of the trial court enjoining appellant 
lumber dealers from engaging in motor vehicle transportation for com- 
pensation without proper I. C. C. authority. A majority of the Court 
found from the facts of the case that Sickle and Co. was engaged in 
common motor vehicle operation and that the substance of its business 
was transportation, and that under such circumstances regulation by 
the Interstate Commerce Commission could not be avoided by resorting 
to the subterfuge of ownership of the commodities transported. 

In another case decided by the same Court, Interstate Commerce 
Commission v. Wilford H. Clayton, it was held that a person engaged in 
good faith in the coal business is a private carrier with respect to the 
transportation of coal of which he is the owner, for the purpose of sub- 
sequent sale and in furtherance of his coal business. An injunction to 
enjoin such person from holding himself out as a common or contract 
earrier for compensation without complying with the Motor Carrier Act 
was denied. 





11. Diversion of Freight by Motor Vehicle Common Carriers 


The I. C. C. has issued Emergency Order No. M-1, authorizing 
emergency diversion of freight by common carriers by motor vehicle to 
other such carriers. The notice of the Commission, dated June 8, issued 
with the order, reads as follows: 


‘*In view of the need to conserve the facilities of motor common 
carriers, to expedite the transportation and delivery of war materials 
and other freight for the purpose of successfully prosecuting the war, 
to facilitate the accomplishment of the purposes of General Order O. D. 
T. No. 3, and to promote the public interest, the Commission, for the 
period ending December 31, 1944, unless otherwise ordered, has author- 
ized and directed all common carriers by motor vehicle, where necessary 
to further the purposes and comply with the requirements of said 
General Order O. D. T. No. 3, to: 


**(1) Depart from and disregard routing specified in bills of lading 
and tariff routing provisions. 


**(2) Accept and transport traffic diverted to them. 
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‘*The order also preseribes rules for determining applicable rates 
and divisions of revenue on such diverted traffic and directs common 
carriers by motor vehicle to immediately publish, effective on one day’s 
notice, appropriate tariff provisions stating how the applicable rates are 
to be determined. 

‘**The Commission realizes that because of its wide application, rates 
prescribed and divisions suggested in the order may not be entirely fair 
under all conditions that may exist, but confidence is felt that the car- 
riers will cooperate among themselves in effecting a fair settlement of 
all problems that may arise.’’ 





12. Suspension of Motor Class Rates 


Division 3 of the I. C. C. has issued an order suspending during 
the period from July 1, 1942 until November 2, 1942, the effectiveness 
of various orders prescribing minimum class and commodity rates, 
charges and classifications, and rules and regulations heretofore entered 
by the Commission in Ex Parte MC-21, Central Territory Rates. 

The order stipulates that the I. C. C.’s previous findings ‘‘shall be 
given consideration in the disposition of protests to new schedules filed 
by motor carriers during the period the effectiveness of the minimum 
rate orders is suspended.’’ 





13. Safeway Truck Lines Held to be Common Carrier 


Division 5 of the Interstate Commerce Commission has held Safe- 
way Truck Lines to be a conimon rather than a contract carrier. The 
ease, which has attracted wide attention, is considered to be a further 
test of the principles laid down in the Craig case. The applicant con- 
tended that in conducting its several operations it was doing so in each 
instance on a territorial basis and not merely from point to point, and 
that it offered special equipment for special service. Division 5 found 
no appreciable support for this contention. In its report, Division 5 
said : 


** Admittedly applicant has at all times operated on a call-on-demand 
basis. While it has operated refrigerator equipment, as many other 
motor common carriers have, it has not offered any special equipment, 
special transportation services, special handling, not any related trans- 
portation services. 

The type of service it has rendered could have been performed by 
a motor common carrier and in fact has been performed by other com- 
mon carriers for some of the very shippers whom applicant has served.’’ 
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Water Transportation 


By R. GranvitLeE Curry, Editor 


1. C. C. Water Carrier Bureau is Assigned Duties in Respect 
To Freight Forwarder Permits 


The Interstate Commerce Commission has announced the change 
of the name of its Bureau of Water Carriers to Bureau of Water Car- 
riers and Freight Forwarders. This Bureau, in addition to its present 
duties, will have administrative charge of the work connected with 
receiving and filing applications for permits to engage in service as a 
freight forwarder under Part IV of the Interstate Commerce Act and 
with issuing such permits after action by the Commission or a division 
thereof on such applications. Other matters connected with the admin- 
istration of Part IV in due course will, the Commission said, be as- 
signed to other existing bureaus of the Commission. 

A revision of the Commission’s organization schedule and assignment 
of work and functions has been released for the purpose of distributing 
its new duties under Part IV among the present divisions of the Com- 
mission and is printed elsewhere in this issue of the JoURNAL. 





Appeal of Ex-Barge Grain Cases to Supreme Court 


The Interstate Commerce Commission and the Department of Jus- 
tice have filed notice of an appeal in two consolidated cases (Docket 
28731) in which a three judge federal court in Chicago set aside the 
order of the Commission in I. & 8. 4718, approving the elimination by 
the railroads of ex-barge proportional rates on grain while sanctioning 
proportional rates on ex-rail and ex-lake grain. 





Question of Tolls at Hearing By Board of Investigation 
and Research 


The Board of Investigation and Research, which was provided for 
by the Transportation Act of 1940, announced that it would hold a hear- 
ing in Washington on June 29, for the purpose of affording ‘‘ Interested 
parties an opportunity to present basic statistical data and to submit evi- 
dence bearing on the principles and methods which may be applied in 
determining the extent of public aids and in allocating the cost of such 
aids. Arguments on matters of policy which are not directly related 
to the measurement of public aid will not be heard at that time.’’ 





Radiomarine Telephones on Towboats 


The Waterways Journal states that the Radiomarine Corporation of 
America has installed a 75-watt ship-to-shore radio telephone unit on 


—925— 








926 1. C. C. PRACTITIONERS’ JOURNAL 





the tug Stark D. Whiteman of the John I. Hay Company, Chicago, and 
that four towboats of this company are now equipped with R. C. A. 
radio telephone service. 





Army Special Port Agencies 


According to an announcement by the War Department the Army 
is establishing special agencies in principal seaports of the United 
oe to coordinate and expedite shipment of war supplies to all United 

ations. 

These agencies, to be designated as ‘‘Port Agencies,’’ will be staf- 
fed with Army officers and civilians who are experienced in export ship- 
ping. They will function under the direct supervision of the Chief of 
Transportation Service, Services of Supply, and work in close coopera- 
tion with the Office of Defense Transportation and the War Shipping 
Administration. 

‘*Their mission,’’ the War Department said, ‘‘is to adopt measures, 
subject to regulations established by the War Department or other fed- 
eral agencies, to prevent congestion within the port areas, to prevent 
improper use of ground storage, to assure expeditious and orderly load- 
ing and release of railway cars, to assure proper loading of cargoes in 
accordance with existing priorities, and to assure expeditious and orderly 
loading of ships to achieve a minimum of time in port for each vessel. 
The new agencies will be established in all important ports along the 
coast lines of the United States regardless of whether or not an Army 
Port of Embarkation is already located at that point. 

**To prevent the possibility of various ports becoming ‘bottlenecks,’ 
in the shipment of war supplies overseas, the Army Port Agencies will 
arrange a system whereby material can be routed to any conveniently 
located port where empty bottoms are immediately available. It is also 
planned to utilize the holding stations of the Army transportation or- 
ganization where war supplies en route to a coastal port may be delayed 
or stored until ships of foreign countries have reached American ports. 
Storage yards, warehouses, and ground storage areas, will be set aside at 
these holding stations where carloads of supplies may be unloaded if nec- 
essary. These arrangements will prevent a shortage of cars as well as 
prevent too large an accumulation of supplies in the storage facilities of 
the ports themselves. 

**Since the Pearl Harbor attack shipping requirements have made 
a tremendous impact upon the Army Transport Service. During the 
early weeks of the war, speed was given priority over cargo loading ef- 
ficiency in order to get essential ammunitions and guns to American 
troops in our island outposts. In one port, the ‘turn around’ time of 
lend-lease ships was cut by 33 per cent. In another instance, a big 
commercial liner was converted and loaded in less than ten days, a job 
which would require five to six weeks in normal peace times. 

‘Now, as during the last war, the Army is meeting the problem of 
enlarging its staff in the shortest possible time by drawing upon the 
best skills of top railroad and shipping executives for duty in the Trans- 
portation Service.’’ 
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Great Lakes Grain Movement 


All grain shipments over the Great Lakes after May 15 have been 
prohibited, except by special permit, to assure cargo space for iron ore 
movement, Defense Transportation Director Eastman has announced. 

The order brings under Director Eastman’s control approximately 
340 ships with a gross carrying capacity of nearly 3,000,000 tons in ad- 
dition to a number of mixed carriers used in scrap, coal and grain move- 
ment. 

‘Diversion of grain tonnage to the railroads,’’ Eastman said, ‘‘ will 
be necessary to assure maximum carrying capacity for iron ore. 

‘*Certain readjustments will probably have to be made in railroad 
operations to handle the added burden, but thus far the railroads have 
met every freight emergency with remarkable efficiency. I am confident 
that I can count on them in this instance.’’ 

Mr. Eastman explained that the order was prompted by the pros- 
pect of an unprecedented movement of ore tonnage, estimated at nearly 
90,000,000 tons for the season. 





Fuel Oil Preference Ratings 


The War Production Board has issued an order canceling all pref- 
erence ratings on fuel oil and providing that sales and deliveries of 
fuel oil may be made without regard to any preference rating already 
assigned. The new order (M-144) provides that no preference rating 
may be assigned to purchase of fuel oil, except for use in ocean-going 
vessels without express permission from the Director of Industry Op- 
erations exempting the transaction from the provisions of M-144. 





Transportation of Petroleum Products Via Inland Waterways 


A subcommittee of the Commerce Committee of the Senate has ap- 
proved a resolution introduced by Senator Maybank, calling for inves- 
tigation to determine whether greater use could be made of inland water- 
ways in transporting petroleum products. The resolution has not yet 
been acted upon by the full Committee. 





Flow of River Traffic Reversed 


During the hearings recently before the Interstate Commerce Com- 
mittee of the Senate attention was called to the fact that because of the 
present emergency conditions the traffic flow on the Mississippi River 
system is out of balance. In the past the downstream tonnage generally 
exceeded that moving upstream, but this is now reversed. A represen- 
tative of the Federal Barge Lines testified that recently the tonnage up- 
stream had been as much as 75 per cent as compared with 25 percent 
down stream. 
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Meeting of Association of Port Authorities 


The Executive Committee of the American Association of Port Au- 
thorities has set September 9 to 12, inclusive, as the dates for its 1942 
annual meeting, which will be held at Hamilton, Ontario. 





Associate Director of O. D. T. Coastwise and Intercoastal 
Transportation 


Director Eastman has announced that Mr. Charles F. Kellers, of 
New York City, former president of the New Haven Towing Co., has 
been appointed as associate director of the division of coastwise and in- 
ter-coastal transport. Mr. Kellers, who has been identified with the tug 
and barge industry for many years, is a graduate of Williams College 
and of Union College where he received an engineering degree in 1923. 
He is a native of Jersey City, N. J. 





Maritime Commission Rate Investigation 


The Maritime Commission has instituted an investigation on its 
own motion in Docket No. 618, Rates, Charges and Practices of General 
Atlantic Steamship Corporation, with a view to determining whether 
that company has violated rules and regulations as to publication of tar- 
iffs (1 U. 8. 8. B. B. 470), and also whether it has charged less than its 
regular rates and has been guilty of undue discrimination in violation of 
the Shipping Act, 1916. The case has not yet been assigned for hear- 
ing. 





Reconsideration and Modification of Decision in Important 
River Case Requested 


Union Barge Line Corporation, applicant in Docket No. W-104, has 
filed a petition for reconsideration and modification of the decision of 
Division 4 of the Commission in respect to its construction of the water 
earrier provisions of the Act as applied to towage for applicant on the 
Louisiana and Texas Intercoastal Canal and on the Mississippi River 
between Cairo, Ill., and St. Louis, Mo., and also in respect to the mini- 
mum of 200 tons per shipment imposed by the decision as a restriction 
of its ‘‘grandfather’’ rights. (Division 4’s decision is reviewed in the 
May, 1942, Journal, pp. 835-836). 





. Inland Waterways Corporation Operations 


With an increase of 12 per cent in tonnage handled the Inland 
Waterways Corporation, in its annual report, made public recently, shows 
a deficit in 1941, of $190,561.77, as compared with a deficit in 1940 of 
$273,725.40. The water-line freight tonnage delivered in 1941, according 
to the report, exceeded that of 1940 by 279,876 tons, an increase of 10.18 
per cent. The report covers operations of the Federal Barge Lines and 
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the Warrior River Terminal Company, and says that 85 per cent of the 
deficit, or $162,570.98 was incurred in the operation of the Warrior River 
Terminal Company. 





Storage Practices at North Atlantic Ports 


The I. C. C. on June 15, 1942, released a report proposed by Ex- 
aminer McGrath in Docket No. 28420—Storage Practices of Railroads 
at North Atlantic Ports—Baltimore, Maryland, in which it is recom- 
mended that the Commission find that the commercial storage and hand- 
ling of certain commodities at Baltimore, Md., when shipped in interstate 
ecommerce, is performed by respondents for shippers at non-compensatory 
rates and charges, and results in violations of sections 2 and 6 of the 
Interstate Commerce Act. 





Revenue and Traffic of Water Carriers 


The I. C. C. has released statement No. Q-650, showing revenue and 
traffic of carriers by water for the fourth quarter of 1941, compiled from 
127 quarterly reports of carriers of classes A and B. These carriers re- 
ported freight revenue for the fourth quarter of 1941 of $39,472,937 as 
compared with $45,709.536 for the same period in 1940. This was a per- 
centage decrease of 13.6. 





Great Lakes Iron Ore Shipments 


Iron ore shipments this year on the Great Lakes up to May 1, ac- 
cording to the War Production Board, reached a new all-time high of 
8,581,740 gross tons. This tonnage represents an increase of 23.9 per cent 
over the corresponding period in 1941. The 1942 goal for iron ore move- 
ment is 89,500,000 tons. 





Export Storage and Demurrage Charges 


Effective May 27, 1942, in tariff bearing Agent Dodge’s I. C. C. No. 
576, Alternate Agent Spaninger’s I. C. C. No. 800, and Agent Hatten- 
dorf’s I. C. C. No. 64, the carriers parties thereto established certain rules 
regarding the application of export freight and export storage and de- 
murrage charges on freight destined to southern ports. The I. C. C. has 
now issued an order, dated May 30, in which carriers parties to the above 
tariff are authorized to adjust charges on export freight to southern ports 
which originated prior to May 27, 1942, to basis of the charges applicable 
under the rule established effective on that date. 





Export Freight Movement 


Cars of export freight other than grain or coal unloaded at Atlantic, 
Gulf and Pacific ports in May this year totaled 72,228 cars compared with 
50,162 in May 1941. 

Cars of grain for export unloaded in May this year at these ports 
totaled 3,073 cars compared with 5,290 cars in the same month last year. 
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This traffic, it is reported, is being handled with no serious conges- 
tion, because of the continued cooperation of all concerned, particularly 
the steamship lines, exporters and shippers. 





i. C. C. DECISIONS 
Wharfingers Not Subject to Water Carrier Provisions of Act 


In an important decision, dated June 2, 1942, the Commission has 
concluded that wharfingers, as such, are not common or contract car- 
riers as defined in Part III of the Interstate Commerce Act and are, 
therefore, not subject to the provisions of the Act. The proceeding in 
which this conclusion was reached is Ex Parte No. 144, Status of Wharf- 
ingers. 

The decision contains an interesting discussion of the legislative 
history of the water carrier provisions of the Act in reference to the 
status of wharfingers under the Act. The Commission pointed out that 
while the Federal Coordinator of Transportation on several occasions 
had recommended to Congress that wharfingers should be regulated 
and that the Commission itself had made a similar recommendation, bills 
introduced to provide for full and detailed regulation failed of enact- 
ment, even though the Commission had ‘‘urged in the strongest terms 
the need for the regulation of wharfingers.’’ 

The Commission further pointed out that when the bill which was 
the basis of the Transportation Act of 1940 was introduced it contained 
no provisions referring to wharfingers as was true in respect to the 
bills just mentioned, that there was no reference to wharfingers in any 
of the reports of the committees on this bill, and that there were no at- 
tempts in either house to amend the bill to apply specifically to wharf- 
ingers. 

The Commission stressed the fact that ‘‘common carrier by water’’ 
as defined in Part III of the Act did not contain any reference to wharf- 
ingers in express terms and that the term ‘‘common carrier by water’’ 
is not generally applied ‘‘to a person who performs his entire oper- 
ations on land.’’ In the absence of express reference to wharfingers the 
Commission held that it should apply the rules of statutory construction 
to give effect to the intent of Congress. In this connection it resorted to 
the legislative history of the Act as above indicated and also referred 
to section 320 of the Transportation Act, which left unrepealed certain 
provisions of the Shipping Act, 1916, for regulation of wharfingers under 
the term ‘‘other persons.’’ 

The report contained a discussion of the duties of common carriers 
by water to provide terminal facilities and services. The Commission 
reached the conclusion that common carriers by water subject to Part 
III of the act are required to provide terminal facilities and services 
upon reasonable request therefor, that when the terminal services are 
provided by a common carrier by water the carrier’s tariffs must spe- 
cifically show that the transportation includes such services or must 
show separately the rates, fares, and charges therefor, and that, if a 
common carrier’s terminal services are performed by a wharfinger, the 




















JUNE, 1942 931 





earrier’s tariff filed with the Commission must show all of the terminal 
facilities and services provided and all of the rates, charges, and regu- 
lations in connection therewith. 

Having expressed its conclusions the Commission stated that no 
further action appeared to be necessary. The proceeding was, there- 
fore, discontinued by appropriate order. 





Applicants, Utilizing Services of Independent Water Carriers, 
Not Entitled to Certificate 


Division 4 in No. W-473, J. C. Strittmatter, d/b/a Consolidated 
Steamship Companies Consolidated—Olympic Line Common Carrier Ap- 
plication, decided May 20, 1942, found that the applicants utilized the 
services of independent water carriers and, under the principle of the 
Acme Fast Freight Motor Carrier case, 2 M. C. C. 415, were not carriers 
subject to the Act. The Commission, therefore, denied their applica- 
tion for authority to operate between certain ports in Washington and 
Oregon, on the one hand, and California, on the other. The applicants 
owned no vessels. Their arrangements for vessels were under either a 
so-called ‘‘memorandum of agreement’’ or under time charters. Under 
the former the owner of the vessel paid the operating expenses and as- 
sumed the obligation of obtaining a crew. Applicants collected the 
freight charges but remitted them to the owner, less a certain percentage, 
termed freight cargo commission, and less the cost to applicants of per- 
forming the terminal services. The Commission said that under this 
arrangement applicants, while purporting to act as operator of the ves- 
sel, nevertheless paid nothing for its use. 

Under the time charter arrangement applicants collected the freight 
charges and remitted to the owners of the vessels the agreed charter hire 
for the days consumed in loading and discharging the traffic but they 
paid nothing for the use of the vessel during the time between ports. 
Applicant had exclusive use of the vessels northbound but southbound a 
large part of the cargo consisted of lumber which if not owned by the 
owner of the vessel was covered by a bill of lading issued’ by such ves- 
sel owner. The bills of lading issued by applicants showed that they 
were ‘‘carrier’s agents’’ and the tariffs in which they participated 
contained a note that the carrier ‘‘may employ as cargo booking agent 
for one of its vessels’’ applicants, (d. b. a. Consolidated Olympic Line), 
among others named. The Commission found that except to the extent 
applicants designated the particular ports and docks to be used they ex- 
ercised no control over the vessels used by them. 

In an interesting dissent Commissioner Porter discussed the sub- 
stantial differences in the water carrier provisions of the Act as com- 
pared with the provisions applying to other forms of transportation 
and concluded that a person using a vessel is a common carrier by 
water if that person (1) undertakes to provide the transportation by the 
vessel as a principal, rather than as agent; (2) has control of the full 
reach of the vessel by at least the charter of all its cargo carrying ca- 
pacity ; and (3) bears all of the business risks with respect to all of the 
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transportation performed by the vessel, although the expenses of the 
vessel may be borne by its owner. Applying these principles Commis- 
sioner Porter was of the opinion that a certificate, although more lim- 
ited than that applied for, should be granted. 





Applicants Doing a Joint Business Entitled to One Certificate 


In No. W-190, J. Ramselius & Co., Common Carrier Application, de- 
cided May 20, 1942, Division 4 found that applicants, two individuals 
doing business under a firm name, were entitled to ‘‘grandfather’’ rights 
to continue operation jointly as a common carrier by self-propelled-ves- 
sels in the transportation of commodities generally, in interstate or for- 
eign commerce, between ports in Oregon and Washington, and ports 
in California. 

The Commission found that the two individuals separately owned 
certain vessels and that they did not constitute a legal entity. How- 
ever, for family considerations, among other reasons, the Commission 
said that they had consolidated their operations, the vessels being op- 
erated separately as to expenses and profits but jointly in securing traf- 
fic. The Commission found that applicants doing business jointly were 
entitled to one certificate. 





Operations in 1937 Too Remote Under “Grandfather” Clause— 
Exempt Transportation No Basis for “Grandfather” Rights. 


Division 4 in No. W-639, River Sand & Gravel Company Contract 
Carrier Application, decided May 9, 1942, found that the two applicants, 
companies under common control and ownership, were not entitled to 
permits under the ‘‘grandfather’’ clause of the Act. The part of the 
operations of River Sand & Gravel Company involving transportation in 
bulk and transportation within the limits of a single harbor were found 
to be exempt. The remainder of the operations shown in the record were 
found to be insufficient to support the granting of a permit for the rea- 
son that the operations relied upon in 1937 were ‘‘too remote to be con- 
sidered’’ and the transportation of oil in barges after ‘‘grandfather’’ 
date was exempt under section 303(b) and (d). 

As to the other applicant which had leased a towboat to River Sand 
& Gravel Company the Commission followed a previous case in denying 
a permit, for the reason that the furnishing of the vessel was for use 
in transportation exempt under the Act. The applicant was, therefore, 
not a contract carrier under section 302(e). 





Interruption Fatal to “Grandfather” Rights 
In Docket No. W-518, Kingsley Company of California—Common 
Carrier Application, decided May 11, 1942, the Commission denied the 
application filed under the ‘‘grandfather’’ clause because no operation 
was shown since April 21, 1940, and the abandonment of operation at 
that time was not caused by circumstances beyond applicant’s control 


but by the desire to engage in more profitable operations between Brit- 
ish Columbia and California. 
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Freight Forwarder Regulation 


By Giuzs Morrow * 


Part IV of the Interstate Commerce Act, created by the passage of 
the freight forwarder bill (8.210), became effective on May 16, 1942, 
when it was approved by the President. Part IV regulates freight for- 
warding companies, and follows, substantially, the same pattern estab- 
lished in other parts of the Act for rail, motor and water carriers. 

The Act regulates forwarders who hold themselves out to the general 
public, issue bills of lading, and assume responsibility to shippers for the 
transportation of property from point of receipt to destination. The 
Commission is given the usual powers of administration and investiga- 
tion, and has authority to establish requirements regarding continuous 
and adequate service, and regulations for filing of bonds or insurance to 
cover property damage or personal injury claims. Forwarders are re- 
quired to file, publish and observe tariffs naming all their rates, charges 
and practices. The rate-making rule is similar to that found in other 
parts of the Act. Forwarders must obtain a permit to operate, but those 
in operation on May 16, 1942, have 180 days in which to apply for such 
permit and if application is made within that time may continue until the 
Commission acts on the application. Forwarders may not acquire control 
of carriers subject to parts I, II or ITI of the Act, but such carriers may 
have or acquire control of a forwarder. The accounts, records and sta- 
tisties of forwarders are subject to regulation similar to that provided for 
rail, motor and water carriers. The bills of lading provisions contained in 
Section 20(11) and (12) are made applicable to forwarders, with the 
further requirement that the forwarder shall be deemed both the re- 
ceiving and delivering transportation company for the purposes of said 
section. The wartime emergency provisions of Part I are made applicable 
to forwarders, and penalties are provided for violations of the Act, rules, 
regulations and requirements of the Commission. 

The Commission announced on May 28, 1942, that it had changed the 
name of the Bureau of Water Carriers to ‘‘ Bureau of Water Carriers and 
Freight Forwarders.’’ This Bureau will have general administrative 
powers over the work connected with forwarders’ permits. By an order 
dated June 8, 1942, the Commission’s organization schedule and assign- 
ment of work and functions was revised and the administration of the 
various provisions of Part IV assigned to the various other existing Divi- 
sions and Bureaus of the Commission. 

Part IV became effective on the date of enactment, except that the 
section dealing with the filing of tariffs becomes effective 60 days after 
enactment, and the sections dealing with bills of lading, collection of 
charges, and enforcement and procedure become effective 90 days after 
the date of enactment. The Commission has authority to postpone the 
taking effect of any of the provisions of the part, but not beyond Sep- 
tember 1, 1942. 


_ *Commerce Counsel, Freight Forwarders’ Institute, 225 Colorado Bldg., Wash- 
ington, D. C. 
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Acting upon the petitions of a number of freight forwarders, the 
Commission, by orders dated June 8 and June 11, 1942, has postponed the 
taking effect of certain of the provisions of the Act. Section 405, with 
respect to the filing of tariffs, and Section 415, regarding allowances made 
to shippers for furnishing services or facilities in connection with trans- 
portation, were postponed until September 1, 1942. Section 409(a) (1), 
(2) and (3), regarding the filing of joint rates, was postponed to 
take effect July 1, 1942. Section 409 is a temporary provision of the law, 
limited to 18 months duration. It permits a continuation of the presently 
existing joint rate arrangements between forwarders and motor carriers 
for the period specified in order to allow time for the establishment of the 
so-called ‘‘assembling and distribution’’ rates which the Act provides as a 
substitute for such joint rates. 

Freight forwarding companies who consider themselves subject to 
the new regulation have formed an organization known as the FrEeicut 
Forwarpers InstiTuTE, with offices at 225 Colorado Building, Washing- 
ton, D. C. This organization supersedes the previously existing Freight 
Consolidators and Forwarders Institute, Incorporated. Giles Morrow, 
who was Secretary of the old organization, has been elected Executive 
Secretary and Commerce Counsel of the newly formed Institute. Morris 
Forgash, President of Universal Carloading and Distributing Company 
is Chairman of the Board of Governors; W. J. H. McEntee, Vice Presi- 
dent and Treasurer of Acme Fast Freight, Inc., is Treasurer; and H. K. 
Binder, of New York City, is Assistant Treasurer. Committees have been 
formed to deal with various problems arising in connection with 
regulation. 





PART IV OF INTERSTATE COMMERCE ACT DISTRIBUTED TO MEMBERS 


The new Freight Forwarder Act, Public Law 507, 77th Congress, 
known as Part IV of the Interstate Commerce Act was distributed to our 
members under date of May 22nd. 

Additional copies of this part of the Act will be furnished to mem- 
bers at 5e per copy upon communicating with the Executive Secretary. 





TARIFFS OF FREIGHT FORWARDERS 


Division 2 of the I. C. C. has issued Tariff Circular FF. No. 1, dated 
June 15, 1942, governing the form and manner in which tariffs of freight 
forwarders shall be published, filed and posted. 
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Revised Organization Schedule and Assignment 
of Commission’s Functions 


Under date of June 8th, W. P. Bartel, Secretary of the Interstate 
Commerce Commission released the following order : 

Section 17 of the Interstate Commerce Act, as amended (49 U. 8S. C. 
17), and other provisions of law being under consideration, the following 
order was duly adopted : 

ORDERED: Effective July 1, 1942, except as may be otherwise pro- 
vided herein, the following organization schedule and assignment of work 
and functions shall be in force: 


DIVISIONS OF THE COMMISSION 


That there continue to be five divisions of the Commission, known, 
respectively, as divisions one, two, three, four, and five, consisting of 
three members each. 

As provided by section 17 of the Interstate Commerce Act, as 
amended, each division shall have authority to hear and determine, order, 
certify, or report or otherwise act as to any work, business, or functions 
assigned or referred to it under the provisions of that section, and with 
respect thereto shall have all the jurisdiction and powers conferred by 
law upon the Commission, and be subject to the same duties and obliga- 
tions. 

Each division with regard to any case or matter assigned to it, or 
any question brought to it under this delegation of duty and authority, 
may call upon the whole Commission for advice and counsel, or for con- 
sideration of any case or question by an additional Commissioner or Com- 
missioners assigned thereto; and the Commission may recall and bring 
before it as such any case, matter or question so allotted or assigned and 
may either dispose of such case, matter, or question itself, or may assign 
or refer the matter to the same or another division. 

Each division may determine the time and place for its conferences 
and determine its order of business. 


ASSIGNMENT OF DuttEs To Divisions 


That work, business, and functions of the Commission be assigned 

and referred to the respective divisions for action thereon, as follows: 
Division One 

General conduct of administrative matters not otherwise assigned or 
reserved, including among other things, work formerly assigned to the 
following committees but reassigned to Division One by the order of May 
8, 1939: Salaries and Personnel, Finance, Cooperation with State Com- 
missions, Organization, Building and Assignment of Space, Admissions to 
Practice, Reporting, and Annual Report. 

Section 20 (1) to (10), inclusive, relating to the reports, records, 
and accou:'ts of carriers, lessors, and other persons under Part I. 

Section 204 (a) (1), (2), and (4) ; section 220; and section 222 (b), 
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(d), and (g), so far as those sections relate to reports, records, and ac- 
counts of carriers, brokers, and other persons under Part II. 

Section 313, relating to accounts, records, and reports of carriers 
and lessors under Part III. 

Section 412, relating to accounts, records, and reports of freight 
forwarders under Part IV. 

Section 1 (21) ; 5 (3) ; 6 (10) ; 10; 15 (11) and (12) ; 16 (8) to (12), 
inclusive; 20a (11) and (12) ; 25 (h), of Part I: section 222 of Part II: 
sections 316 (b) and 317 of Part III: sections 417 (b) and 421 of Part 
IV: and the Elkins Act, as amended, so far as relating to discovery and 
enforcement of penalties for violations of provisions of law. 

Section 13 (3) of Part I and section 406 (f) of Part IV, so far as 
relating to the institution of investigations specified in those paragraphs, 
on the petition of carriers or freight forwarders. 

Section 304 (c), relating to classifications of groups of water carriers 
subject to Part III and rules, regulations, and requirements relating 
thereto. 

Section 204 (ec), section 304 (e), and section 403 (f), so far as relat- 
ing to the investigation of complaints of alleged noncompliance with 
provisions of Parts II, III, and IV hereinbefore assigned to Division 
One or requirements established pursuant thereto. 

Section 403 (e), relating to inquiries into management of the busi- 
ness of freight forwarders and others. 

Matters coming from the Bureau of Personnel Supervision and Man- 
agement under Executive Order No. 7916, of June 24, 1938, and amenda- 
tory and supplementary executive orders and matters assigned to Divi- 
sion One by the order of the Commission of July 24, 1939, amending an 
order of October 12, 1935. 

Matters coming from the Bureau of Inquiry under Parts I, III, and 
IV, including the provisions of Part II applicable by reason of Section 
409(a), the Elkins Act, and acts supplemental thereto, and the Clayton 
Antitrust Act, as amended, and from the Section of Law and Enforce- 
ment of the Bureau of Motor Carriers so far as relating to the discov- 
ery of derelictions and enforcement of penal provisions of Part IT. 

Admission, disbarment, and suspension of practitioners before the 
Commission under Rule I-B of the Rules of Practice. 

Division Two 

Section 4, relating to long-and-short-haul and aggregate-of-inter- 
mediate rates, and relief therefrom. 

Section 6, except paragraphs (11) and (12), relating to schedules 
of carriers under Part I, sections 217 and 218, relating to tariffs of com- 
mon carriers and schedules of contract carriers under Part II, section 
306, relating to tariffs of common carriers and schedules of contract car- 
riers under Part III, and section 405 and section 409 (a), relating to 
tariffs of freight forwarders and tariffs containing joint rates of freight 
forwarders and common carriers by motor vehicle under Part IV, includ- 
ing among other matters, applications thereunder, forms and specifica- 
tions, and questions turning upon the construction or application thereof. 
Section 15 (7) of Part I, sections 216 (g) and 218 (c) of Part II, 
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sections 307 (g) and (i) of Part III, and 406 (e) of Part IV, relating to 
the disposition of applications for suspension of schedules and tariffs or 
parts thereof, including authority to institute investigations into rates, 
fares, charges, and practices of carriers under Parts I, II, and III, and 
freight forwarders under Part IV, as ancillary to a proceeding of investi- 
gation and suspension. 

Sections 6 (11) (b) and (12) of the Interstate Commerce Act and 
section 11 (d) of the Panama Canal Act, 49 U. S. C. 51, relating to the 
establishment, under the additional authority conferred upon the Com- 
mission by the Panama Canal Act of proportional rates to or from ports, 
and through rail-and-water arrangements in foreign commerce. 

Section 19a, relating to the valuation of the property of carriers. 

Section 20 (11) of Part I and section 219 of Part II, so far as relat- 
ing to the authorization of released rates and ratings. 

Sections 3 (2), 223, 318, and 414, so far as relating to the prescrip- 
tion of rules governing the delivery of freight and the settlement of rates 
and charges, and to prevent unjust discrimination. 

Section 22 so far as relating to reduced rates in case of calamitous 
visitation or disaster. 

Section 304 (d) of Part III, relating to relief from the provisions of 
that part because of competition from carriers engaged in foreign com- 
merce. 

Section 204 (c), section 304 (e), and section 403 (f), so far as relat- 
ing to the investigation of complaints of alleged noncompliance with 
provisions of Parts II, ITI, and IV hereinbefore assigned to Division Two 
or requirements established pursuant thereto. 

Standard Time Act of March 19, 1918, as amended, 15 U. 8S. C. 261- 
265, inclusive. 

Matters coming from the Board of Reference, relating to instruc- 
tions concerning the informal consideration of unusual matters and cases 
for which there is no governing precedent. 

Matters coming from the Bureau of Informal Cases. 

Formal complaints and suspension cases in which the issues relate 
primarily and predominantly to the interpretation and application of 
tariffs. 

Division Three 


Civil Aeronautics Act of 1938, approved June 23, 1938, 49 U. 8. C. 
643, so far as relates to action as members of a joint board, as may be 
directed by the Chairman of the Commission. 

Section 1 (9) to (17), inclusive, relating to switch connections, car- 
service and emergency directions with respect thereto, and contracts of 
common carriers by railroad or express companies for the furnishing of 
protective service against heat or cold, and section 204 (e), relating to 
emergency powers over equipment, service, and facilities of motor car- 
riers. 

Section 5 (1), relating to the pooling of traffic, service, or gross or 
net earnings of common carriers subject to the act. 

Section 3 (5), relating to requirement of common use of terminals 
and compensation therefor. 
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Section 6 (11) (a) of the Interstate Commerce Act, and section 11 
(d) of the Panama Canal Act, relating to the additional jurisdiction 
over rail and water traffic conferred upon the Commission by the Panama 
Canal Act, 49 U. S. C. 51, with respect to physical connections between 
rail lines and docks; and section 201 (c), Transportation Act, 1920, as 
amended, 49 U.S. C. 141 (e). 

Section 15 (10), relating to the direction of the routing of unrouted 
traffic. 

Sections 15 (13), 225, 314, and 415, relating to fixation of reasonable 
allowances to the owner of property transported for transportation 
services rendered, and I. & S. No. 11, The Tap Line Case. 

Section 25 (a) to (g), inclusive, as amended, relating to the install- 
ment and maintenance of safety devices by carriers by railroad, other 
than enforcement of penalties. 

Section 1 (21) (other than enforcement of penalties), so far as 
relating to the compulsory construction of new roads or procurements of 
additional facilities. 

Section 204 (a) (1), (2), (3), and (5) of Part II, so far as relating 
to the establishment of reasonable requirements for the safe transporta- 
tion of explosives and other dangerous articles, including inflammable 
liquids, inflammable solids, oxidizing materials, corrosive liquids, com- 
pressed gases, and poisonous substances. 

Section 403 (b), relating to establishment of reasonable require- 
ments with respect to continuous and adequate service by freight 
forwarders. 

Section 404 (d), relating to agreements between freight forwarders 
for joint loading of traffic. 

Section 204 (c) and section 403 (f), so far as relating to the investi- 
gation of complaints of alleged noncompliance with provisions of Parts 
II and IV, hereinbefore assigned to Division Three, or requirements 
established pursuant thereto. 

Matters arising under the Transportation of Explosives and Danger- 
ous Articles Act, Accident Reports Act, Safety Appliance Act, House of 
Service Act, Locomotive Inspection Act, Medals of Honor Act, Ash Pan 
Act, Railroad Retirement Act of 1937, Carriers Taxing Act of 1937, 
Railroad Unemployment Insurance Act, the Railway Labor Act, as 
respectively amended ; the Block Signal Resolution of June 30, 1906, and 
Sundry Civil Appropriation Act of May 27, 1908; Postal Service Acts, 
39 U. 8. C. 6, 12, 18, 14, and 15, so far as those acts relate to duties of the 
Commission. 

Formal complaints handled under shortened procedure in accord- 
ance with Rule of Practice X-A, other than those in which the issues 
relate primarily and predominantly to the interpretation of application 
of tariffs. 


Divisions Two and Three alternately, in monthly rotation: 


All cases not otherwise herein assigned or referred to another divis- 
ion or reserved to the Commission, arising under Part I, and all cases 
involving rates, fares, or charges arising under Parts II, III, and IV, 
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which cases (a) have involved the taking of testimony at public hearings, 
and are set to be argued orally before one of such divisions, or (b) are 
submitted without oral argument, but which have involved the taking of 
testimony at public hearings. 


Division Four 


Section 1 (18) to (20), inclusive, and sections 303 (1), 309, 310, 311, 
and 312, relating to certificates of convenience and necessity under 
Parts I and III and permits under Part III, and section 410, relating to 
permits under Part IV, including abandonments of service by freight 
forwarders under section 410 (i). 

Section 5 (2) to (13), inclusive, (other than enforcement of penal- 
ties), and sections 210a, b, of Part II, relating to the consolidation, 
merger, purchase, lease, operating contracts, and acquisition of control 
of carriers, and to non-carrier control, including matters of public con- 
venience and necessity directly related thereto. 

Section 5 (14) to (16), inclusive, relating to common control of rail- 
roads and common carriers by water. 

Section 302 (e) and section 303 (b) to (h), inclusive, relating to 
exemptions of water carriers from the provisions of Part III. 

Sections 20a and 214 (other than the enforcement of penalties), 
relating to the issuance and approval of securities of carriers under Parts 
Iand II, and to the holding of interlocking positions as director or officer. 

Section 411 (d) and (f), relating to investigation of alleged viola- 
tions of section 411 (a), (b), and (c). 

Sections 204 (c), 304 (e), and 403 (f), so far as relating to the 
investigation of complaints of alleged noncompliance with provisions of 
Parts II, III, and IV, hereinbefore assigned to Division Four or require- 
ments established pursuant thereto. 

The Uniform Bankruptcy Act, as amended, 11 U. S. C. relating to 
the reorganization of corporations subject to the exercise of the regula- 
tory powers of the Commission. 

Matters arising under the Reconstruction Finance Corporation Act, 
as amended, and under Section 20 of Title II of the Emergency Relief 
and Construction Act of 1932, as amended. 

Matters arising under the Clayton Antitrust Act, as amended, 
(other than enforcement of penalties). 

Matters arising under Section 22 (b) (9) of the Internal Revenue 
Code (relating to exclusions from gross income) as amended by the Act 
approved June 29, 1939, Sec. 215 (a), 53 Stat. 875. 

Matters arising under Section 204 of the Transportation Act, 1920, 
49 U. S. C. 73, as amended. 


Division Five 
Section 203 (b), relating to partial exemption from the provisions 
of Part II, including determinations as to the necessity for application 


of Part II to transportation within a municipality, between contiguous 
municipalities, or within an adjacent zone, and the determination of the 
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limits of such zones, referred to in section 203 (b) (8) and to casual 
transportation operations by motor vehicle, referred to in section 203 
(b) (9). 

Section 204 (a) (1) to (3), inclusive, so far as relates to reasonable 
requirements with respect to continuous and adequate service and trans- 
portation of baggage and express by common carriers, and to qualifica- 
tions and maximum hours of service of employees and safety of operation 
and equipment for common, contract, and private carriers, but not 
including requirements for the safe transportation of explosives and 
other dangerous articles. 

Section 204 (a) (4) and section 211 (a) to (c¢), inclusive, relating 
to the regulation of brokers (other than their accounts, records, and 
reports). 

Section 204 (a) (4a), relating to certificates of exemption to motor 
carriers operating solely within a single State. 

Section 204 (a) (7), so far as relates to inquiries into the manage- 
ment of the business of motor carriers and brokers and persons con- 
trolling, controlled by, or under common control with motor carriers, and 
requests for information deemed necessary to carry out the provisions of 
Part II. 

Section 204 (b), relating to the establishment of classifications of 
brokers or of groups of carriers and just and reasonable rules, regulations 
and requirements therefor. 

Sections 206, 207, and 208, relating to certificates of public con- 
venience and necessity. 

Section 209, relating to permits. 

Section 210, relating to dual operations. 

Section 210a (a), relating to grants of temporary operating au- 
thority. 

Section 212, relating to suspension, change, revocation, and transfer 
of certificates, permits, and licenses. 

Section 215, relating to security for the protection of the public. 

Section 224, relating to identification of motor carriers. 

Section 403 (c) and (d), relating to authority to prescribe reason- 
able rules and regulations governing the filing of surety bonds, policies 
of insurance, etc., by freight forwarders. 

Section 204 (c) and 403 (f), so far as relating to investigation of 
complaints of alleged noncompliance with the provisions of Parts II and 
IV assigned to Division Five or requirements established pursuant 
thereto. 

Any other matters arising under Part II not hereinbefore specially 
assigned or referred to other divisions. 

In connection with the foregoing assignments Division Five is 
authorized to institute, conduct and determine investigations into motor- 
carrier practices pertaining to matters covered by such assignments. 


From such assignment of work there shall be reserved for consider- 
ation and disposition by the Commission (1) all investigations on the 
Commission’s own motion heretofore entered upon and hereafter insti- 
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tuted, except as hereinbefore otherwise provided, and (2) all applica- 
tions for rehearing, reargument or other reconsideration and all cases 
before the Commission for reconsideration, except as hereinafter other- 
wise provided ; and there shall also be excepted from this assignment of 
work all cases submitted prior to June 30, 1942, either to the Commission 
or to a division thereof, or submitted to the Commission and specially 
referred to a division, the various cases enumerated in any previous order 
of the Commission as reserved for consideration and disposition by the 
Commission, and all cases otherwise specially assigned. 

Unless otherwise ordered by the Commission, any Commissioner who 
is transferred from a division shall continue as a member of such division 
for the disposition of cases orally argued and submitted prior thereto, 
and those in which drafts of final reports are under consideration, in 
lieu of the commissioner designated to serve as a regular member of the 
division. 

ASSIGNMENT OF Duties To INDIVIDUAL COMMISSIONERS 


That the following portions of work, business, and functions of the 
Commission, be assigned and referred to individual Commissioners as 
herein designated. 


To the Individual Members of Divisions Two and Three 


In rotation, shortened procedure cases under Rule of Practice X-A, 
submitted to Division Two or Division Three according to the assignment 
heretofore made. 


To Individual Members of the Commission 


The Commissioner to whom the Bureau of Traffic reports: (a) 
Special permissions or other permissible waivers of rules regarding 
schedules of rates, etc., under sections 6, 217, 218, 306, and 405; (b) 
released rates applications under section 20 (11); (¢) Ex Parte No. 13, 
with respect to modifications under section 6 (3) of posting requirements 
of section 6 (1) and (d) reduced rates authorizations in cases of calami- 
tous visitation under section 22. 

The Commissioner to whom the Bureau of Accounts reports: Distri- 
bution of carrier accounts and spreading of items over periods of time; 
and prescription of depreciation rates and modification thereof as to 
individual carriers under sections 20 (4), 220 (c), and 313 (d). 

The Commissioner to whom the Bureau of Service reports: Uncon- 
tested matters relating to the transportation of explosives and other 
dangerous articles. 

The Commissioner to whom the Bureau of Locomotive Inspection 
reports: Uncontested matters arising under the Boiler Inspection Act, as 
amended. 

The Commissioner to whom the Bureau of Safety reports: Uncon- 
tested matters under section 25, the Safety Appliance Act, as amended, 
the Hours of Service Act, as amended, and section 3 of the Accident Re- 
ports Act (including the making of reports of investigations under that 
section except those in which testimony is taken at a public hearing). 
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The Commissioner to whom the Bureau of Motor Carriers reports: 

Applications for temporary authority for service by common or contract 
carriers by motor vehicle under section 210a (a). (This assignment is 
concurrent with the assignment of this paragraph to Division Five, 
supra. ). 
The Commissioner to whom the Bureau of Finance reports: Appli- 
cations under section 20a (12) for authority to hold the position of 
officer or director of more than one corporation, when all the corporations 
are part of the same system. 

The Commissioner to whom the Bureau of Statistics reports: Re- 
quests of carriers for extension of time for filing annual reports. 

The Commissioner to whom the Bureau of Informal Cases reports: 
Applications and complaints on the special docket. 

The Commissioner to whom the Bureau of Inquiry reports: The 
reference of cases involving supposed violations of law under the Inter- 
state Commerce Act, the Elkins Act, or related acts, to the Department 
of Justice for investigation and possible prosecution. 

The Commissioner to whom the Bureau of Law reports: Postpone- 
ment of the effective date of orders in proceedings which are the subject 
of suits brought in a court to enjoin, suspend, or set aside the decision, 
order, or requirement therein. 

The Chairman of the respective divisions: Merely procedural mat- 
ters in any formal case or pending matter, and extensions of time for 
compliance with orders (except in investigations on the Commission’s 
own motion), in any such case or matter which is not the subject of a 
suit in court, when the subject matter or particular proceeding has been 
or is assigned or referred to the division ; Provided, That if the proceeding 
has been assigned to a Commissioner for administrative handling or 
preparation of report, such Commissioner shall act on such procedural 
matters (including extensions of time for compliance with orders) ; and 
if the subject matter or particular proceeding has not been assigned or 
referred to a division or to a Commissioner, the chairman of Division 
One may act on such matters. 

In each of the foregoing delegations and assignments to an individ- 
ual Commissioner, it is contemplated that in event of his absence or 
disability the senior member of the division which has jurisdiction of the 
subject matter or proceeding who is present shall act instead of the Com- 
missioner above designated. In event of the absence or disability of a 
Commissioner to whom a proceeding not referred to a division has been 
assigned for administrative handling or preparation of report, pro- 
cedural matters in connection with such proceeding may be acted upon by 
the Chairman of the Commission. 

In respect of all such matters, petitions for reconsideration or for 
rehearing of any order or decision of an individual Commissioner as 
herein authorized shall be initially passed upon by the division to which 
the general subject is referred, and if the general subject has not been 
referred to a division, then by the Commission. 

All such petitions shall be governed by the general rules of practice 
of the Commission. 
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BuREAUS OF THE COMMISSION 


That the Bureaus of the Commission shall report as follows: (a) with 
respect to administrative matters, including personnel and salaries 
matters, to Division One, through the Commissioner to whom the Bureau 
reports; (b) with respect to matters of policy and functioning, through 
the Division or Commissioner to whom the Bureau reports, to the Divi- 





sion or to the Commission, as set forth below: 





BUREAUS OF THE 





COMMISSION REPORTS THROUGH TO 
ACCOUNTS Commissioner in charge Division One 
ADMINISTRATION Chairman, ex officio Division One 
FINANCE Commissioner in charge Division Four 


FORMAL CASES: generally 
matters pending before divi- 
sions 


INFORMAL CASES 
INQUIRY 
LAW 
LOCOMOTIVE INSPECTION 
MOTOR CARRIERS 
Tariff Matters 
Finance matters 
PERSONNEL SUPERVISION 
AND MANAGEMENT 
SAFETY 
SERVICE 
STATISTICS 


TRAFFIC 
VALUATION 
WATER CARRIERS AND 
FREIGHT FORWARDERS 
Tariff Matters 
Finance Matters 


Commissioner in charge 


Chairman of division 

Commissioner in charge 
Commissioner in charge 
Commissioner in charge 
Commissioner in charge 
Commissioner in charge 
Commissioner in charge 
Commissioner in charge 
Chairman, ex officio 


Commissioner in charge 
Commissioner in charge 
Commissioner in charge 


Commissioner in charge 
Commissioner in charge 


Division One 
Division One 
Division One 


Commission 


Division 
Division Two 
Division One 
Commission 
Division Three 
Division Five 
Division Two 
Division Four 
Division One 


Division Three 
Division Three 


Commission, ex- 
cept as to mat- 
ters assigned to 


Division One 
Division Two 
Division Two 


Division One 
Division Two 
Division Four 


STanDING COMMITTEES OF THE COMMISSION 





That there continue to be two standing committees of the Commis- 
sion, namely the Committee on Rules and Reports and the Legislative 
Committee, consisting of three members each, appointed by the Commis- 
sion, which shall designate the Chairman thereof. The Chairman of the 
Commission may designate a Commissioner to fill a vacancy on any 
Committee until the Commission otherwise orders. 


REHEARINGS AND FURTHER PROCEEDINGS 


For the proper and more convenient dispatch of business, and to the 
ends of justice, the following regulations of the conduct of proceedings 
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are adopted (in addition to those governing the parties, as set out in the 
Rules of Practice), in respect of rehearings, reconsiderations, further 
hearings, and supplementary proceedings, when upon the application of 
any party to the decision, order, or requirement of a division of the 
Commission. 

The application (any supporting or opposing documents) when 
submitted shall be considered by the division: if the division grants the 
same, the application will stand as granted by the division and denied 
by the Commission, and further proceedings will be before the division 
and under its direction. Any further decision, order, or requirement 
of the division shall be subject to application for rehearing as provided 
in the act. If the division does not grant the application, the application 
(and supporting or opposing documents) will be considered by the 
Commission, which in its discretion will determine if sufficient reason 
for granting a rehearing or taking any other action has been made to 
appear. 





COMMISSION RESCINDS RULE XVI—FREE COPIES OF TRANSCRIPT 


The I. C. C. has rescinded Rule XVI of its Rules of Practice so as 
to eliminate the provision providing free copies of transcripts of testi- 
mony in complaint and investigation and suspension proceedings. The 
revision becomes effective on July 1. 





NEW NAME FOR BUREAU OF STATISTICS 


On June 24th the Commission announced that the name of the 
Bureau of Statistics has been changed to ‘‘Bureau of Transport Econo- 
mics and Statistics,’’ effective July 1st. 





Commissioner Aitchison Named Chairman of 
I. C. C. for Remainder of Calendar Year 


The term of Commissioner Eastman, as Chairman, terminates at the 
close of business June 30th. The Commission has elected Commissioner 
Clyde B. Aitchison of Oregon as Chairman for the balance of the 
calendar year, according to an announcement released on June 29th. 
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Bills and Resolutions Introduced 
In Congress 


By Aurrep P. THom, Jr.* 





The following bills and resolutions of possible interest, were intro- 
duced in the 77th Congress, 2d Session, to June 1, 1942: 


Anti-Trust Laws—Suspension of 


S. 2431—Introduced by Senator Van Nuys of Indiana, on April 1 
(legislative day, March 30), 1942, to suspend the operation of the anti- 
trust laws and Federal Trade Commission Act in certain instances 


requisite to the prosecution of the war. (H. R. 6983 identical). 


Containers—Transportation of Food in 


H. R. 6784—Introduced by Mr. Somers of New York, on March 13, 
1942, to prohibit the movement in interstate commerce of packages of 
food not of the standard units of weight or measure herein prescribed, 
and for other purposes. 


Damage Claims—Army Activities 

S. 2366—Introduced by Senator Reynolds of North Carolina, on 
March 12 (legislative day, March 5), 1942, to provide for the decentral- 
ized settlement and payment of damage claims arising from activities 
of the Army, other than in foreign countries. (H. R. 6869 practically 
identical). 

Discrimination—Employment 

S. 2256—Introduced by Senator Mead of New York, on February 9, 

1942, making it unlawful for any person engaged in the performance 


of a defense contract to discriminate against or in favor of any employee 
because of his race, color, or creed. (H. R. 6693 identical). 


Federal Charter Compliance Bill 


S. 2438—Introduced by Senator O’Mahoney of Wyoming, on April 
6 (legislative day, March 30), 1942, providing for the issuance of certifi- 
eates of statutory compliance with certain national standards to certain 
corporations, trade associations, and labor organizations engaged in or 


affecting commerce. 
Holidays—Suspension of 


S. 2425—Introduced by Senator Van Nuys of Indiana, on March 
31 (legislative day, March 30), 1942, to provide for suspending the oper- 





* Assistant General Solicitor, Association of American Railroads. 
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ation of provisions of law designating or recognizing any day to be a 
holiday, except insofar as such provisions apply to the day known and 
celebrated as Christmas Day, until the termination of the present wars 
in which the United States is engaged. 


Home Defense 


H. R. 6341—Introduced by Mr. Welch of California, on January 9, 
1942, to authorize the organization and maintenance of home-guard 
forces within the States, Territories, Puerto Rico, and the Canal Zone. 

H. R. 6668—Introduced by Mr. Costello of California, on February 
25, 1942, to establish as a part of the Reserve component of the Regular 
Army a Home Defense Organized Reserve for local home defense. 
(H. R. 6688 identical). 

H. R. 6768—Introduced by Mr. Landis of Indiana, on March 11, 
1942, authorizing the President to appoint persons to guard plants, 
material, and utilities necessary to the prosecution of the war. 

H. R. 7086—Introduced by Mr. Boggs of Louisiana on May 12, 
1942, to provide for the appointment of persons to guard bridges, rail- 
roads, reservoirs, and all other utilities necessary to the prosecution of 
the war. 


Industrial Employment 


S. 2199—Introduced by Senator Downey of California, on January 
14, 1942, to amend the Act approved March 3, 1931, relating to the rates 
of wages of mechanics and laborers employed on Government construc- 
tion projects for the purpose of providing for redeterminations by the 
Secretary of Labor of prevailing wage rates, and for other purposes. 

S. 2365—Introduced by Senator Reed of Kansas, on March 12 (legis- 
lative day, March 5), 1942, to prohibit discrimination with respect to 
employment in the service of the United States or employment resulting 
from expenditures made by the United States. (H. R. 6900 identical). 

S. 2373—Introduced by Senator O’Daniel of Texas, on March 13 
(legislative day, March 5), 1942, relating to the hours of employment, 
compensation, and conditions of employment of employees engaged in 
interstate commerce or the production of goods for such commerce or 
employed in the performance of any Government contract. 

S. 2400—Introduced by Senator Brown of Michigan, on March 24 
(legislative day, March 5), 1942, relating to overtime payments to 
employees under Government contracts. 

H. R. 6616—Introduced by Mr. Smith of Virginia, on February 17, 
1942, to amend an Act entitled ‘‘An Act to expedite the prosecution of 
the war effort’’, approved December 18, 1941. (H. R. 6823 identical). 

H. R. 6790—Introduced by Mr. Smith of Virginia, on March 16, 
1942, to permit the performance of essential labor on naval contracts 
without regard to laws and contracts limiting hours of employment, to 
limit the profits on naval contracts, and for other purposes. 

H. R. 6792—Introduced by Mr. Smith of Virginia, on March 16, 
1942, to permit the performance of essential labor on military contracts 
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without regard to provisions of law and contracts limiting hours of labor 
or prescribing overtime compensation, to limit the profits on military 
contracts, and for other purposes. 

H. R. 6795—Introduced by Mr. Boren of Oklahoma, on March 16, 
1942, to insure the successful prosecution of the war. 

H. R. 6796—Introduced by Mr. Wickersham of Oklahoma, on March 
16, 1942, to suspend during the continuance of the present war provisions 
of law or contract which require overtime compensation for employment 
in excess of a specified number of hours in any workweek. 

H. R. 6814—Introduced by Mr. Murdock of Utah, on March 19, 
1942, to provide for a forty-eight hour workweek during the present war 
in wartime industries, to provide compensation for overtime, and for 
other purposes. 

H. R. 6823—Introduced by Mr. Peterson of Georgia, on March 23, 
1942, to amend an Act entitled ‘‘An Act to expedite the prosecution of 
the war effort’’, approved December 18, 1941. 

H. R. 6826—Introduced by Mr. Colmer of Mississippi, on March 23, 
1942, to provide for the reclassification under the Selective Training and 
Service Act of 1940 of employees engaged in war production partici- 
pating in strikes; to make it unlawful for persons to conspire to stop or 
slow down production in war contracts; to suspend the forty-hour week 
and provisions for overtime compensation; to limit the profits on war 
contracts; and for other purposes. 

H. R. 6835—Introduced by Mr. Thomas of Texas, on March 23, 
1942, to remove limitations on the hours of employment during the con- 
tinuance of the present war. 

H. R. 7054—Introduced by Mr. Cole of New York on May 6, 1942, 
to amend the Fair Labor Standards Act of 1938. 


Inland Waterways—Improvement of 


S. 2426—Introduced by Senator Pepper of Florida, on March 31 
(legislative day, March 30), 1942, to promote the national defense and 
to promptly facilitate and protect the transport of material needful to 
the Military Establishment by authorizing the construction and oper- 
ation of pipe-line and waterway facilities across northern Florida be- 
tween the intracoastal waterways along the Gulf of Mexico and the 
Atlantic seaboard. 

H. R. 6724—Introduced by Mr. Dondero of Michigan, on March 4, 
1942, authorizing the construction, repair, and preservation of certain 
public works on rivers and harbors, and for other purposes. 

H. R. 6999—Introduced by Mr. Mansfield of Texas on April 27, 
1942, to promote the national defense and to promptly facilitate and 
protect the transport of materials and supplies needful to the Military 
Establishment by authorizing the construction and operation of a pipe 
line and a navigable barge channel across Florida, the construction of an 
inland route from the western terminus of this channel to the present 
eastern terminus of the Intracoastal Waterway, and by deepening and 
enlarging the Intracoastal Waterway from its present eastern terminus 
to the vicinity of the Mexican border. 
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Inland Waterways—Tolls 


H. R. 6886—Introduced by Mr. Snyder of Pennsylvania, on March 
31, 1942, to provide for tolls with respect to the use, for commercial 
navigation, of the improved inland waterways of the United States, for 
the purpose of reimbursing the United States for expenditures made in 
improving such waterways. 


Labor Disputes—Judicia! Control 


H.R. 6752—Introduced by Mr. Monroney of Oklahoma, on March 
9, 1942, to confer jurisdiction in the United States courts in cases in- 
volving work stoppage for illegitimate and nonlabor purposes. 


Labor Organizations—Registration of 


S. J. Res. 148—Introduced by Senator Reynolds of North Carolina 
on May 12, 1942, requiring the registration of labor organizations, pro- 
hibiting the employment of certain persons as officers or agents of such 
organizations, and for other purposes. 

H.R. 6444—Introduced by Mr. Vinson of Georgia, on January 22, 
1942, to provide for the registration of labor organizations, business and 
trade associations, and so forth. 


Labor Practices—Elimination of Oppressive 


S. 2435—Introduced by Senator La Follette of Wisconsin (for him- 
self and Senator Thomas of (Utah) on April 3, (legislative day, March 
30), 1942, to eliminate certain oppressive labor practices affecting inter- 
state and foreign commerce, and for other purposes. (H. R. 6928 
identical). 

Maritime War-Risk Insurance 


H. R. 6554—Introduced by Mr. Bland of Virginia, on February 6, 
1942, to amend war-risk insurance provisions of the Merchant Marine 
Act, 1936, as amended, in order to expedite ocean transportation and 
assist the war effort. (Now Public Law No. 523—77th Congress). 


Military Service—Crediting Under Railroad Retirement Act 


H. R. 6387—Introduced by Mr. Crosser of Ohio, on January 15, 
1942, to extend the crediting of military service under the Railroad Re- 
tirement Acts, and for other purposes. 

NOTE :—H. R. 6387 reflects the result of hearings on a similar bill, 

H.R. 3984, which were held on October 20, 1941. 


Motor Vehicles—Sizes and Weights 


S. 2478—Introduced by Senator Andrews of Florida, on April 23 
(legislative day, March 30), 1942, to facilitate the prosecution of the 
war by providing for Federal regulation of sizes and weights of motor 
vehicles operating on certain highways. (H. R. 7009 identical). 
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Petroleum—Transportation of 





























reh S. Res. 241—Introduced by Senator Maybank of South Carolina, 
cial on April 30, 1942, to investigate whether the use of inland waterways for 
for the transportation of petroleum products and other commodities may be 
> in increased. 


H. Res. 476—Introduced by Mr. Rivers of South Carolina, on April 
29, 1942, authorizing an investigation by the Committee on Naval Affairs 
of the petroleum requirements of the United States Navy on the east 
coast of the United States and the sources of supply and methods of 
reh transportation of petroleum and petroleum products for the east coast. 


Price Control 
S. 2479—Introduced by Senator Reynolds of North Carolina, on 
April 23 (legislative day, March 30), 1942, to equalize the war burdens 
P of citizens of the United States and thus provide for the successful prose- 
ina cution of the war. 


art H. R. 7064—Introduced by Mr. Gore of Tennessee on May 11, 1942, 
ach to amend the Emergency Price Control Act of 1942. 

~ Railroad Retirement Act—Amendment of 

in 


H. R. 6655—Introduced by Mr. Hendricks of Florida, on February 
24, 1942, to extend eligibility for benefits, under the Railroad Retirement 
Act of 1937, to individuals who are ineligible only by reason of the time 
of separation from service. 


eh Railroad Revenues—Pooling & Division of 

er- S. 2163—Introduced by Senator Reed of Kansas, on January 2, 

28 1942, to amend section 5 of the Interstate Commerce Act, as amended, 
with respect to the pooling and division of certain revenues of carriers 
subjeet to such Act. 

+6, Rates—Reduced for Servicemen 

oa S. 22483—Introduced by Senator Chavez of New Mexico, on Febru- 
ary 5 (legislative day, February 2), 1942, to provide for a reduced rate 
for travel on railroads by members of the land and naval forces of the 
United States when on authorized leaves of absence or furloughs, and for 
other purposes. 

5, H. R. 6393—Introduced by Mr. Schulte of Indiana, on January 

be. 19, 1942, reducing the rate for transportation by railroad of members of 


the armed forces, and providing for transportation during certain 
il, emergency furloughs. 


Securities Act—Amendment to 


H. R. 6437—Introduced by Mr. Paddock of Illinois, on January 22, 
23 1942, to amend paragraph (1) of section 2 of the Securities Act of 1933, 
he as amended, relating to the definition of the term ‘‘security’’ contained 
therein. 
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Seniority Rights—General 


H.R. 6372—Introduced by Mr. Hoffman of Michigan, on January 
13, 1942, to preserve employment for, and seniority rights of, persons 
enlisting or inducted into the military services of the United States of 
America. 

Seniority Rights—Railroad Employees 

S. 2174—Introduced by Senator Wheeler of Montana, on January 
6, 1942, to provide for the national defense and to regulate interstate 
commerce by promoting the execution and observance of agreements for 
the preservation and accumulation of seniority of employees of carriers 
during their service in the armed forces of the United States. 


Super-Highways 
H.R. 6405—Introduced by Mr. Rankin of Mississippi, on January 
19, 1942, to promote the national defense by providing for a four-lane 


high-speed highway from the District of Columbia to Memphis, Tennes- 
see, to be known as the Lee Highway. 


Taxation—Defense Contracts 


H. R. 6617—Introduced by Mr. Cochran of Missouri, on February 
17, 1942, to promote the prosecution of war by exempting from State, 
Territorial, and local taxes the sale, purchase, storage, use, or consumption 
of tangible personal property and services for use in performing defense 
contracts and for other purposes. (Superseded by H. R. 6750). 

H. R. 6750—Introduced by Mr. Doughton of North Carolina, on 
March 7, 1942, to promote the prosecution of war by exempting from 
State, Territorial, and local taxes the sale, purchase, storage, use, or 
consumption of tangible personal property and services for use in per- 
forming defense contracts, and for other purposes. (Superseded by 
H. R. 6955). 

H. R. 6955—Introduced by Mr. Doughton of North Carolina, on 
April 20, 1942, to promote the prosecution of the war by Exempting 
from State, Territorial, and local taxes the sale, purchase, storage, use, or 
consumption of tangible personal property for use in performing de- 
fense contracts, and for other purposes. 


Tort Claims 


S. 2207—Introduced by Senator Van Nuys of Indiana, on January 
16, 1942, to provide for the adjustment of certain tort claims against the 
United States and to confer jurisdiction in respect thereto on the district 
courts of the United States, and for other purposes. (Superseded by 
S. 2221). 

S. 2221—Introduced by Senator Van Nuys of Indiana, on January 
28, 1942, to provide for the adjustment of certain tort claims against 
the United States and to confer jurisdiction in respect thereto on the 


district courts of the United States, and for other purposes. (Supersedes 
S. 2207). 
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H. R. 6463—Introduced by Mr. Celler of New York, on January 
26, 1942, to provide for the adjustment of certain tort claims against 
the United States and to confer jurisdiction in respect thereto on the 
district courts of the United States, and for other purposes. (Practically 
identical to 8. 2221). 
Trade Interference 


H. R. 6872—Introduced by Mr. Hobbs of Alabama, on March 27, 
1942, to amend the Act entitled ‘‘ An Act to protect trade and commerce 
against interference by violence, threats, coercion, or intimidation,’’ ap- 
proved June 18, 1934. (Superseded by H. R. 7067). 

H. R. 7067—Introduced by Mr. Hobbs of Alabama, on May 11, 1942, 
to amend the Act entitled ‘‘ An Act to protect trade and commerce against 
interference by violence, threats, coercion, or intimidation,’’ approved 
June 18, 1934. (Supersedes H. R. 6872). 


Transportation—Improvement of 


8. J. Res. 135—Introduced by Senator Reynolds of North Carolina, 
on February 23 (legislative day, February 13), 1942, providing addi- 
tional facilities for the national defense, for improving the transportation 
system of the United States, and for other purposes. 

S. J. Res. 147—Introduced by Senator Reed of Kansas on May 12, 
1942, providing for the more effective prosecution of the war by expedit- 
ing the loading and unloading of railroad freight cars. 


U. S. Arbitration Act—Amendment to 


S. 2350—Introduced by Senator Maloney of Connecticut, on March 
9 (legislative day, March 5), 1942, to amend the United States Arbitra, 
tion Act. 


Voluntary Capital Adjustments 


H. R. 6840—Introduced by Mr. McLaughlin of Nebraska, on March 
23, 1942, to amend an Act entitled ‘‘ An Act to establish a uniform system 
of bankruptcy throughout the United States’’, approved July 1, 1898, 
and Acts amendatory thereof and supplementary thereto. (Superseded 
by H. R. 7121). 

H. R. 7121—Introduced by Mr. McLaughlin of Nebraska, on May 
21, 1942, to amend an Act entitled ‘‘ An Act to establish a uniform system 
of bankruptcy throughout the United States’’, approved July 1, 1898, 
and Acts amendatory thereof and supplementary thereto. (Supersedes 
H. R. 6840). 


War Damage Corporation 


S. 2198—Introduced by Senator Wagner of New York, on January 
14, 1942, to provide for the financing of War Insurance Corporation, to 
amend the Reconstruction Finance Corporation Act, as amended, and 
for other purposes. (H. R. 6382 identical). 
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War Injuries Compensation 


S. 2266—Introduced by Senator Pepper of Florida, on February 
10, 1942, to amend the Act entitled ‘‘An Act to provide compensation 
for disability or death resulting from injury to persons employed at 
military, air, and naval bases acquired by the United States from foreign 
countries, and on lands occupied or used by the United States for military 
or naval purposes outside the continental limits of the United States, 
including Alaska, Guantanamo, and the Philippine Islands, but excluding 
the Canal Zone, and for other purposes’’; to provide benefits for war 
injuries; and for other purposes. (Superseded by S. 2412). 

S. 2412—Introduced by Senator Pepper of Florida, on March 26 
(legislative day, March 5), 1942, to provide benefits for the injury, dis- 
ability, death, or enemy detention of civilians, and for the prevention 
and relief of civilian distress arising out of the present war, and for other 
purposes. (Supersedes S. 2266). 


War Powers—Second Bill 


S. 2208—Introduced by Senator Van Nuys of Indiana, on January 
16, 1942, to further expedite the prosecution of the war. (Now Public 
Law No. 507—77th Congress). 

H. R. 6403—Introduced by Mr. Sumners of Texas, on January 19, 
1942, to further expedite the prosecution of the war. (Practically 
identical to S. 2208). 





Change In Date and Place of Annual Convention 


An important change in the place and date of the next annual meet- 
ing of the Association of Interstate Commerce Commission Practitioners 
has become necessary. This is due to the restrictions that have been im- 
posed against the holding of conventions that occasion excess transporta- 
tion, as would have been required by adhering to the original plan to hold 
the convention in Chicago. 

Fortunately, instead of being obliged on this account to abandon the 
annual meeting altogether, it can now be held, without causing any sub- 
stantial extra travel, in connection with the hearings in the Class Rate 
Investigation, 1939, Docket 28,300, and associated cases. The Commis- 
sion has announced that hearings in these proceedings will be held as 
scheduled in Indianapolis, beginning September 22nd. 

Because of the widespread general interest in these cases there will 
be in attendance an unusually large number of practitioners. The Execu- 
tive Committee of the Association has therefore decided to take advantage 
of this opportunity and wishes to announce that the annual convention 
will be held in Indianapolis at the Claypool Hotel, beginning on the after- 
noon of September 23, 1942. You are asked to take note of and give as 
wide publicity as possible to this change of date and place. 

A detailed program of the convention will be published in the next 
issue of the JouRNAL. 
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Supreme Court of the United States 


REVIEW OF CASES 





By Aurrep P. THom, Jr. 


The Supreme Court of the United States, from January 5, 1942 
through May 25, 1942, issued numerous orders with respect to appeals 
and petitions for writ of certiorari: 


Cases To Be Reviewed 


The Court noted probable jurisdiction in the following cases, there- 
by indicating it would review them: 


(January 5, 1942) 


No. 803—Purcell v. United States. This is an appeal from a decision 
of a three-judge court dismissing proceedings brought to enjoin an order 
of the Interstate Commerce Commission authorizing the abandonment of 
a line of railroad from Confluence and Oakland Junction, Pennsylvania, 
to Kendall, Maryland. 

(March 2, 1942) 


No. 927—Northern Pacific Railway Company and Great Northern 
Railway Company v. United States, et al. This is an appeal from a 
decision of a federal district court dismissing proceedings brought by the 
railroads to set aside an order of the Interstate Commerce Commission re- 
quiring them to maintain and apply absorption rules and practices which 
would provide for the absorption of connecting lines switching charges 
at Minneapolis, St. Paul, Duluth and Superior from points in Montana, 
Minnesota, Iowa and South Dakota to the same extent and under substan- 
tially the same conditions that such connecting lines switching charges 
are absorbed at Milwaukee, Chicago, Peoria and St. Louis. 


In the following cases, petitions for writs of certiorari were granted : 
(February 2, 1942) 


No. 8832—Seago v. New York Central Railway Company. The court 
granted a petition for a writ of certiorari and then reversed the judgment 
of the lower court on the ground that there was sufficient evidence of 
neglect for submission to the jury. The case was remanded by the court 
to the Supreme Court of Missouri for consideration of other questions 
presented in the appeal and for other proceedings not inconsistent with 
the order. This is a personal injury case resulting from the alleged 
failure of a member of a switching crew to give a proper signal. 


(February 16, 1942) 


No. 9389—Overnight Motor Transportation Co., Inc., v. Missel. This 
is an employee action to recover overtime wages alleged to be due under 
Section 7 of the Fair Labor Standards Act and for an additional equal 
amount as liquidated damages under Section 16 of the Act. 
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(March 30, 1942) 


No. 964— Washington Terminal Company v. Boswell. The case in- 
volves an interpretation of the Railway Labor Act and the right of an 
employer to seek declaratory judgment of rights under contract with 
employees after National Railroad Adjustment Board has made an 
award. In granting the petition for a writ of certiorari, the court said 
that in view of the act of August 24, 1937 (50 Stat. 751) it ‘‘hereby certi- 
fies to the Attorney General of the United States that the constitutionality 
of the Railway Labor Act is drawn in question in this case.’’ 


(April 27, 1942) 


No. 1076—@Guy v. Missouri Pacific Railroad Company. This is a 
proceeding brought to recover under Federal Employers’ Liability Act 
for injuries sustained while working on a weed burning machine. The 
lower court held that the employee was not entitled to recover since the 
injuries were brought about solely by the employee’s negligent action of 
moving around on the machine while it was in motion, in contravention 
of the rules of the railroad and, he thereby assumed the risk. 


No. 819—Ecker v. Western Pacific Railroad Corporation. 

No. 820—Crocker First National Bank v. Western Pacific. 

No. 885—Western Pacific Railroad Corporation v. Ecker. 

No. 989—Reconstruction Finance Corporation v. Western Pacific. 
No. 1086—Western Pacific v. Irving Trust Company. 


These cases involve the reorganization of the Western Pacific Rail- 
road Company under Section 77 of the Bankruptcy Act and the duty of 
the Interstate Commerce Commission to determine values. 


In the following case, the Supreme Court postponed consideration 
of the question as to jurisdiction to hearing of the case on its merits: 


(May 11, 1942) 


No. 1165—Dunn v. State of Ohio. This case deals with the regula- 
tion of private carriers of passengers under the Ohio Private Motors Car- 
riers Act. 


Reviews Denied 


The Supreme Court, either by denying petition for writ of certiorari 
or dismissing appeal, refused to review the following cases: 


(January 12, 1942) 


No. 792—Essary v. Lowden. This is an action under Federal Em- 
ployers’ Liability Act to recover for the death of a brakeman. The lower 
court held that the evidence was insufficient to prove that failure of a 
coupler caused switchman’s death; and that errors in court’s instruc- 
tions were insufficient to constitute reversible error since the judgment 
was one which could only be rendered on the facts. Certiorari denied. 
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(February 9, 1942) 


No. 840—Thomson v. Boles. This is an action under Federal Em- 
ployers’ Liability Act to recover for injuries sustained by a brakeman. 
The Circuit Court of Appeals, affirming the judgment of recovery of the 
trial court, held that railroad’s requested instruction to the effect that the 
employer does not owe employees a duty to provide a safe place in which 
to work, but is required to use only reasonable care in furnishing a rea- 
sonably safe place to work, was covered by the court’s general charge; 
and that admission of testimony showing family responsibilities of brake- 
man was not error, since details regarding brakeman’s family which 
might have aroused sympathy in the minds of the jury was called to its 
attention by the railroad and not by the brakeman. Certiorari denied. 


(March 2, 1942) 


No. 897—Terminal Railroad Assn. of St. Lowis v. Benner. This is 
an action under Federal Employers’ Liability Act to recover for the 
death of a railroad switchman allegedly resulting from electric shock 
sustained by him while using a telephone under the exclusive control of 
the railroad. The Missouri Supreme Court held that the doctrine of 
res ipso loquitor is applicable and that the evidence was sufficient for the 
jury. Certiorari denied. 


(March 9, 1942) 


No. 911—Bull 8. 8. Lines, Inc. v. Thompson. The Circuit Court of 
Appeals, affirming the judgment of the lower court, held that the rail- 
road is entitled to recover undercharges upon cars of freight switched at 
a port owned by a navigation district, since the tariff on file with the 
Interstate Commerce Commission is clear and unambiguous and could 
not be varied by extrinsic evidence as to history of the tariff and the 
interpretation placed upon it by the railroad during the time the service 
was performed. Certiorari denied. 


(March 30, 1942) 


No. 969—Sonken-Galamba Corporation v. Aitchison, Topeka & 
Santa Fe Railway Co. The Circuit Court of Appeals, affirming the judg- 
ment of the lower court, held that railroads compelled by mandamus to 
carry certain quantities of material at scrap iron and steel rates were not 
bound as to other material nor by other mandamus judgments against 
different railroads involving similar material. Certiorari denied. 


(April 6, 1942) 


No. 1060—Duck v. Arkansas Corporation Commission. In this case 
the Arkansas Supreme Court held that the Arkansas Motor Carrier Act, 
requiring brokers to be licensed, as applied to an operator of a so-called 
travel bureau, is not unconstitutional because of discrimination, since it 
applies to all brokers, nor because of interference with interstate com- 
merce, since the operator’s business is wholly within the state. Appeal 
dismissed. 
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(April 13, 1942) 


No. 1074—Moore, doing business as Moore Motor Freight Lines v. 
United States, et al. This is a statutory suit, before a three-judge court, 
to set aside and permanently enjoin the enforcement of an order of the 
Interstate Commerce Commission with respect to the grandfather clause 
of the Motor Carrier Act, 1935. The three-judge court dismissed the 
complaint holding that there was substantial evidence to support the 
findings of the Commission. Judgment affirmed. 

No. 997—Coviello v. New York Central Railroad Company. In this 
ease the New Jersey Court of Errors and Appeals reversed the judgment 
of the lower court awarding compensation and held that a railroad laborer 
engaged in oiling and greasing switches and cleaning and replenishing 
oil in switch lamps in a freight yard was engaged in interstate com- 
merce at the time of the accident resulting in his death and, therefore, 
the Federal Employers’ Liability Act affords the exclusive remedy. Cer- 
tiorari denied. — 

(April 27, 1942) 


No. 1095—Pennsylvamia Railroad Company v. Miller. In this case 
the Circuit Court of Appeals, affirming the judgment of the lower court, 
held that a shipper may assert by way of recoupment, in an action by a 
railroad to recover unpaid freight charges, its claim for damages to goods 
caused by the railroad’s negligence although the limitation period in the 
bill of lading has expired. Certiorari denied. 


(May 25, 1942) 


No. 1213—Ammond v. Pennsylvania Railroad Company. In this 
case the Circuit Court of Appeals, affirming the decree of the lower court 
enjoining the plaintiff from proceeding further in the state court, held 
that a personal injury action against a railroad and its engineer was 
separable under the law of Ohio, and, therefore, removable by a non- 
resident railroad to a federal court and that the federal court has author- 
ity to enjoin further proceedings against the railroad in the state court, 
Section 265 of the Judicial Code being inapplicable to removal proceed- 
ings. Certiorari denied. 

No. 1157—Helton v. Thompson. This is an action under Federal 
Employers’ Liability Act. The lower court held that the death of the 
head brakeman on a train was primarily caused by the brakeman’s 
negligence and precludes recovery from the railroad under the act. Cer- 
tiorari denied. 
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Recent Court Decisions* 
By Warren H. WAGNER 
Transportation for compensation, though for purposes of sale, is not ‘‘private carriage.” 
A. W. Stickle & Company v. Interstate Commerce Commission. 


The United States Circuit Court of Appeals for the Tenth Circuit, 
on May 1, 1942, upheld the injunction awarded the Commission by the 
District Court for the Eastern District of Oklahoma prohibiting trans- 
porting lumber by motor vehicle without a certificate or permit as a com- 
mon or contract carrier. (See 9 I. C. C. Practitioners JouRNAL 309.) 

As decisions in cases of this sort are dependent so largely upon the 
facts in the particular case, rather lengthy quotations from the decision 
as to the facts will follow. (See reference elsewhere herein to decision by 
the same court in Interstate Commerce Commission v. Clayton.) 

Prior to the incorporation of Stickle & Company on February 9, 
1939, 


“its principal stockholders, Robert O. Jackson and Arthur W. Stickle, were en- 
gaged in the sale of lumber as brokers on a commission basis. Their commis- 
sions approximated five per cent of their gross sales. 

Stickle & Company is the owner and operator of ten motor vehicles, each 
vehicle comprising a tractor-trailer unit. Since January 1, 1940, it has used such 
motor vehicles to transport lumber on the public highways from various lumber 
mills. . . Since January 1, 1940, it has thus transported monthly from 38 to 
77 loads, aggregating from 450,000 to 850,000 board feet of lumber. . . . The 
drivers of such vehicles are employed by Stickle & Company and the vehicles are 
registered in the name of Stickle & Company in the State of Oklahoma. 

“Stickle & Company leases from a third party lumber storage facilities in 
Oklahoma City. Approximately five per cent of the lumber handled is stored at 
such facilities. . . . Not infrequently the storage facilities are not used for periods 
of two weeks or longer. 

“Stickle & po pee Mere quotations of its prices on various grades, 
sizes, and classes of lumber to numerous prospective purchasers. Until about the 
time of the trial below, such prices were quoted both on the basis of acceptance 
of the lumber by the purchaser at the mill, and on a delivered basis. It set up a 
schedule of payments to be added to the f. o. b. mill prices for delivery to the 
customer. The average load approximates 10,300 board feet. Payments to be 
added to the f.o.b: mill prices were originally listed on a schedule of ‘truckin 
rates,’ the rates varying as to points of delivery. Upon advice of counsel, pee 
after an investigation was initiated by the Interstate Commerce Commission, 
Stickle & Company changed the designation of this schedule to ‘Schedule of 
Advance Payments’ or ‘Advances to Driver.’ 

“On a steady, normal market, approximately 75 to 80 per cent of the lumber 
handled by Stickle & Company is purchased after receipt of orders therefor, but 
on an advancing or declining market, the percentage varies between 40 and 85 
per cent, respectively. 

“Upon receipt of an order for lumber not already purchased from a mill by 
Stickle & Company, it sends circulars to one or more of the mills in Arkansas, 
Louisiana, or Texas, quoting prices it will pay for the various grades, sizes, and 
classes of lumber required to fill the order. After arranging for the purchase of 
the lumber required and on receipt of advice from the mill that it is ready for 
delivery, it dispatches one of its trucks to the mill for the purpose of loading the 
lumber and transporting it to the purchaser. 


* At the time of going to press some of these decisions were available in type- 
written form only, an 
W. H. W.) 


not yet reported. Therefore citation of some was impossible. 
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“Between 70 and 90 percent of the lumber handled is delivered by Stickle & 
Company trucks. The remainder is shipped by rail, by mill truck, or by motor 
carriers for hire. , 

“Formerly, the driver of each truck was furnished by Stickle & Company 
with a document designated as a ‘freight bill.’ It set forth the location of the 
mill, the date, Stickle & Company’s order number, its truck number, the name of 
the driver, the name and location of the consignee, a description of the lumber, 
and the amount of delivery charges to be paid to the driver by the consignee, 
such payment to be made in the form of a check payable to Stickle & Company. 
Upon advice of counsel, and after the institution of an investigation by the 
Interstate Commerce Commission, the name of the document was changed to 
‘loading tally.’ 

“Upon delivery of the lumber to the purchaser, the latter was required to 
receipt for same by signing and delivering to the driver a ny of the freight bill 
or loading tally, and to deliver to the driver a check payable to Stickle & Com- 
pny for the amount of the transportation charge shown on the freight bill or 
oading tally. The amount of charges thus collected has aggregated more than 
$3,000 monthly. In order to give the customer an opportunity to take a two per 
cent discount for prompt payment, Stickle & Company sent an invoice to the 
customer showing the price of the lumber, on which the discount is allowable, 
— and apart from the payment made by the purchaser as advances to the 

river. 

“At or about the time of the trial below, Stickle & Company adopted a modi- 
fied plan. It divided its trade territory into zones and quoted delivered prices in 
each zone varying as to zones, dependent on their distance from the mills, the 
differences in prices being due to a difference in the charges made for transporta- 


“On delivery of lumber to a customer under the modified plan, the customer 
has the option of paying the driver 30 per cent of the delivered price and the 
balance within a fixed time. less a discount of one per cent, or to pay the full 
delivered price within 30 days, without discount. Under the original and modi- 
fied plan, Stickle & Company includes in the delivered price a charge for trans- 
porting the lumber to the customer, based on the distance from the mill to the 
customer’s yard. 

“The amount char for transportation is materially less than the amounts 
charged by certified public carriers operating between the mills and the territory 
served by Stickle & Company. Stickle & Company has no certificate of public 
convenience and necessity authorizing it to engage in interstate commerce either 
as a common carrier or a contract carrier. 

“The amount which Stickle & Company receives from its customer, in excess 
of what it pays the mill for the lumber, approximates the charge which a car- 
rier who has complied with the Motor Carrier Act and has a certificate of public 
convenience and necessity, would make for a lumber. 

“All lumber transported by Stickle & Company belongs to it during the 

riod of transportation. It does not solicit or advertise for transportation of 
umber generally, and transports lumber only for delivery to its customers in ful- 
fillment of contracts of purchase.” 


In discussing the provisions of the act, the court said: 


“A carrier may not avoid the requirements of Part II, by subterfuge or de- 
vice, or by posing as a private carrier when, in substance and reality, he is en- 
ged under individual contracts in transportation by motor vehicle of property 
in interstate commerce for compensation. Ownership of the commodity trans- 
ported is not the sole test. The primary test in 203(a)(14) and 203(a)(15) is 
transportation for compensation.” 


Again discussing the facts, the court said: 
“We think it unimportant that the technical title to the lumber remains in 


Stickle & Company until the transportation is completed and the lumber de- 
livered to the customer. Prior to the transportation of the lumber and normally 
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before the lumber has been purchased by Stickle & Company, it has entered into 
a contract to sell the lumber to a customer and to transport it to his yard. The 
lumber is transported and delivered by Stickle & Company in fulfillment of that 
contract to sell and Stickle & Company receives both pay for the lumber and 
compensation for its transportation from the customer. 

‘The transportation is not merely incidental to the business of selling lum- 
ber. It is a major enterprise in and of itself. The major portion of Stickle & 
Company’s capital investment is in that enterprise, and the major portion of its 
payroll goes to employees engaged in the enterprise. The amount which Stickle 
& Company receives from a customer for the lumber and the transportation 
thereof, in excess of the amount it pays the mill for the lumber, approximates the 
charge that would be made under established rates for the transportation of the 
lumber by a carrier who has complied with Part II, supra, and has a certificate 
of convenience and necessity. 

“We conclude that, in substance and reality, Stickle & Company is engaged 
primarily in the transportation of lumber in interstate commerce by motor 
vehicle for compensation under individual contracts or agreements with its cus- 
tomers, and that it is a contract carrier by motor vehicle within the meaning of 
section 203(a)(15), supra.” 


Cireuit Judge Huxman, dissenting, said, among other things: 


“The price of any article for sale consists of the cost, a reasonable profit, and 
transportation charges. Whether these items are stated separately or as a unit 
is immaterial. They are present and inherent in the price of any commodity 
offered for sale. 

“Neither is it of any significance that most or all of the profit results from 
savings in freight or reduced cost in transportation. If a wholesaler is so located 
that because of freight rates he finds himself unable to compete with a com- 
petitor more faverdily situated, and therefore buys a fleet of trucks and delivers 
the merchandise he sells, and as a result thereof he can reduce his transportation 
costs enough so that he can not only make a profit but even undersell his com- 
petitor who delivers by common carrier, is he any the less a merchant? Is he not 
still a merchant even if his entire profit comes from savings in transportation 
costs? Does the fact that a merchant makes all his profit Ton reduced trans- 
portation costs result in a transmigration by which the soul of the merchant 
leaves his body and enters that of a transportation company? There is here no 
subterfuge or camouflage for the purpose of evading the act. Appellant is 
engaged in carrying out the purposes for which it was chartered. In furtherance 
of that purpose, and in order to increase its profits, it provides its own means of 
delivery rather than utilizing those of a common carrier. But as a result thereof, 
under the decision of the majority, it has in effect forfeited its charter and ceased 
to be a merchant and has become a transportation company. | do not believe 
that we are justified in construing and giving such an effect to words and defini- 
tions which, considered alone, are clear and unambiguous, under the guise of 
interpreting and effectuating Congressional intent and policy. If the explicit 
and clear language of Congress leads to a result other than what it intended, it 
has the power to correct it. We should not do so by judicial interpretation.” 


Transportation by motor vehicle by owner of coal held to be private carriage. 
Interstate Commerce Commission v. Clayton. 


On April 30, 1942, the United States Cireuit Court of Appeals for the 
Tenth Circuit sustained the judgment of the lower court dismissing the 
Commission’s complaint seeking an injunction against Clayton for opera- 
ting as a common or contract carrier without a certificate or permit. (See 
reference elsewhere herein to decision by the same Court in Stickle & 
Company v. I. C. C.) 
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Clayton maintained a small coalyard at his home, Ucon, Idaho, where 
he normally kept on hand about a truck load of coal. He solicits orders 
for coal from his customers at Ucon and neighboring towns both before 
he transports it from the mine and after he has transported it to his home. 
He purchases the coal at Rains, Utah. He pays $3.00 per ton with his 
own funds. He sells both for cash and on credit. He does not purchase 
eoal and transport it to fulfill any specific or particular order. Many 
orders are taken by his wife while he is enroute to and from the mine. 
He sells to any person who desires to purchase at the price he offers. 
When he returns with a truckload of coal, he weighs the load, unloads in 
the customer’s bin the amount he estimates will fill a particular order, 
again weighs a truck, and the remainder of a load of coal, and continues 
the process until his orders are filled. If any part of the truckload of 
coal remains he stores it in his yard. From time to time he fills orders 
from coal stored in the yard. He charged a uniform price in the several 
towns of $8.50 per ton, which price was determined by competitive condi- 
tions. The cost of the coal and transportation is $5.57 per ton. The 
court said : 


“Thus, he realizes a profit, both from the transportation and from the sale of the 
coal, the margin of profit being large enough to cover both. 

“We conclude he is engaged in the bona fide coal business: that he trans- 
ports coal of which he is the owner for the purpose of subsequent sale and in 
furtherance of a commercial enterprise; and that the trial court was warranted 
in finding that he is a private carrier.” 


Interchange of traffic between motor carriers where one is involved in a labor dispute. 
Lee Way Motor Freight v. Keystone Freight Lines. (126 F.(2d) 931) 


The Cireuit Court of Appeals for the Tenth Circuit denied a manda- 
tory injunction requiring defendant to resume former business relations 


with plaintiff in interchange of freight by motor. Quoting from the 
syllabus : 


“Where plaintiff and defendant motor carriers regularly exchanged freight 
but defendants, who had contract with labor union providing that defendants’ 
employees should not be required to handle freight moving to or from an em- 
ployer declared to be unfair, terminated traffic relations with plaintiff on being 
notified by union of declaration of unfairness — plaintiff, plaintiff's action 
for injunction requiring defendant to resume relations with plaintiff involved a 
Ponca dispute’ within Norris-LaGuardia Act so that injunction was properly 

enied. 


Concerning the effect of the Motor Carrier Act upon the Norris- 
LaGuardia Act, the opinion reads: 


“The Motor Carrier Act, places upon a common carrier of freight in inter- 
state commerce certain duties and responsibilities toward the public, and ordi- 
narily such duties and responsibilities are paramount to private rights. But 
whatever other remedies may or may not be available, there is nothing in the ex- 
actions of the Motor Carrier Act which operates to —_—— beyond the limita- 
tions of the Norris-LaGuardia Act the jurisdiction of a United States Court in 
respect to the issuance of a restraining order or a temporary or permanent in- 
junction in a controversy involving or growing out of a iabor dispute.” 
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Misquotation of rate by railroad agent does not excuse payment of lawful rate. 
Pettibone v. Richardson. (126 F.(2d) 969) 


The Cireuit Court of Appeals for the Seventh Circuit held that a 
misquotation of a rate by a railroad’s agent did not excuse the shipper 
from paying the Lawful rate. Many prior decisions of the courts to 
the same effect are cited in this decision. 


Elimination of absorption of switching charges on competitive grain shipments when 
not making similar absorption on non-competitive traffic. 


Northern Pacific R. R. Co. v. United States. 


On May 25, 1942, the United States Supreme Court sustained the 
order of the Commission (245 I. C. C. 11) requiring certain railroads to 
eliminate unjust discrimination resulting from the absorption by such 
earriers of switching charges on competitive shipments of grain as con- 
trasted with the practice of refusing to absorb switching charges on non- 
competitive shipments. The markets involved were Minneapolis, St. 
Paul, Duluth, and Superior. The Commission found that in other cen- 
tral-western grain markets the carriers did not discriminate with respect 
to switching charges as between competitive and non-competive ship- 
ments and found that the adjustment maintained by the carriers at the 
markets named was not in accordance with the general purpose of the 
grain rate structure authorized by the Commission which was intended to 
bring about ‘‘an adjustment under which the rates to and from all west- 
ern markets would be on relatively the same level, or an adjustment under 
which the rates to and from the markets would approximate a mileage 
parity.”’ 


Egress through Union Stockyards to street without charge is not required. 
Swift & Co. v. United States. 


On May 4, 1942, the Supreme Court sustained the order of the Com- 
mission in Swift & Co. v. Alton Railroad, 238 I. C. C. 179, in which the 
Commission held that railroads transporting ‘‘direct shipments’’ of live- 
stock consigned to packers at the Union Stockyards in Chicago were not 
required to afford egress for such shipments to the public streets, without 
the payment of a yardage charge to the stockyards. 


Increased Illinois intrastate commutation fares following Ex Parte 148. 


Thompson, Trustee of Chicago and North Western Ry. v. 
Illinois Commerce Commission. 


The U. S. District Court, Northern District of Illinois, permanently 
enjoined an order of the Illinois Commission denying an increase in 
intrastate commutation fares, following Ex Parte 148. 











Meetings of Regional Chapters 





Chicago Chapter 


C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 

Meets: 12.30 P. M. Third Tuesday, April, 1942, and every second 
month thereafter. Hamilton Hotel, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 
P. H. Yorke, Chairman, General Agent, Great Northern Railway, 
Henry W. Oliver Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 





_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
_— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several’ districts may at their own expense with the 
yen of the vice-president of the district, organize and maintain district and local 
apters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 
(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNnat). 
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San Francisco Chapter 
W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel. San Francisco. California—quarterly 


Southern California Chapter 


Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commerce, 
Los Angeles, California on call of Chairman. 


New England Members Organize New Chapter 

Pursuant to call of the Vice-President for District No. 1, Mr. Frank 
§. Davis, Manager of the Maritime Association of the Boston Chamber 
of Commerce, a group of members of the Association in New England 
met for luncheon at the Boston Chamber of Commerce on May 21st and 
decided to form the New England Regional Chapter. 

At the request of Mr. Davis, the Executive Secretary, Mrs. McDon- 
ough, attended the organization meeting and told the members present 
something about the purposes of the Association and the services ren- 
dered to its members. 

The members of the New England Chapter have elected Mr. Bentley 
W. Warren to serve as President. Notice of the meetings will be given in 
the usual manner in a future issue of the JouRNAL. 


Pittsburgh Chapter Elects New Officers 
At a meeting of the Chapter held in May, new officers for the year 
were elected as follows: 
Chairman—P. H. Yorke, General Agent, Great Northern Railway 
Vice-Chairman—John H. Wilharm, G. T. M., Diamond Alkali Co. 
Secretary-Treasurer—D. O. Moore, Chamber of Commerce, Pitts- 
burgh, Pa. 
Executive COMMITTEE 
J. C. Beck, A. G. T. M., Gulf Refining Co. 
W. W. Collin, Commerce Attorney 
John B. Keeler, A. G. T. M., Koppers Co. 
W. F. Schulten, G. T. M, Pittsburgh Coal Co. 


We desire at this time to make a correction in connection with the 
item which appeared on page 843 of the May Journat in which it was 
stated that Mr. F. N. Melius, Jr. of New York City was a guest speaker 
of the Minneapolis Chapter on April 27th. Mr. Melius spoke before the 
Pittsburgh Chapter on April 27th. 





Charles E. Elmquist Addresses Minneapolis Chapter 


On Tuesday, June 9th, Mr. Charles E. Elmquist spoke before the 
regular monthly meeting of the Minneapolis Chapter on ‘‘The American 
Way of Life.’’ 

The Chapter will hold its next meeting on October 13th at the 
Minneapolis Y. M. C. A. 
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O. D. T. Field Manager Grummel Guest Speaker Before 
San Francisco Chapter 


At a chapter meeting held on June 1st, Mr. W. B. Grummel, Field 
Manager of the Office of Defense Transportation at San Francisco, was 
the guest speaker. He outlined the purpose of O. D. T. Orders 3, 4, 5 
and 6. Mr. Grumme!l also gave his personal opinions in answers to a 
number of questions. 

The Proposed Revision of the Rules of Practice of the Interstate 
Commerce Commission was also discussed further. The Secretary of the 
San Francisco Chapter, Mr. J. B. Costello, G. T. M., Sperry Flour Com- 
pany, San Francisco, was asked to express to the National Association 
the appreciation of the Chapter for the excellent summary, as published 
in the April JourNatL, indicating the objections and recommendations 
which were submitted by the various interested parties. 





Attorneys to Compete In Civil Service Test 
September 26 * 


APPLICATIONS MUST BE FILED NOT LATER THAN AUGUST 21 


Attorneys will be given their first chance to compete in a civil service 
examination to be held by the Board of Legal Examiners on September 
26, the Civil Service Commission announced on July 13th. 

Applications must be filed with the commission not later than August 
21. 

Successful applicants will be placed on lists for Government legal 
positions paying $1,800 to $3,200 a year. Students still in law school who 
expect to complete their course by February 15, 1943, are eligible to com- 
pete for the position of law clerk at $1,800. Other positions which will 
be filled from the lists of eligibles will be those of junior attorney, $2,000; 
assistant attorney, $2,600; and associate attorney, $3,200. 

Candidates for the junior attorney examination must be members of 
the bar, but may have less than a year’s experience. Assistant attorney 
candidates must have practiced at least a year, and associate attorney 
applicants must have 18 months’ experience. 

The examination will be divided into three parts; A six-hour writ- 
ten test, an oral review and an evaluation of training and experience. 
The written test avill be designed to test the general capacity of the ap- 
plicants without regard to any specific fields of law. 

During the first six months of this year, 750 legal posts in Govern- 
ment departments have been filled and the demand for attorneys is con- 
tinuing, according to the commission. 

The Board of Legal Examiners was established by the President 
April 23, 1941 and funds for its continuance were recently approved by 
Congress. 


* Reprinted trom Washington Evening Star, July 13, 1942. 




















Israel Alpren, (A), 64 Lisbon Street, 
Lewiston, Maine. 
H. Malcolm Baldrige, (A), 437 Omaha 
Nat’l Bank Bldg., Omaha, Nebraska. 
A. Plunket Beirne, (A), Orange, Va. 
Henry V. Borjes, (B), G. F. A., A. C. L. 
RR. Freight Traffic Dept., Wilming- 
ton, N. C. E 
Peter Bouma, (B), T. The Linen 
ag Co., 418 Gnade Street, Pater- 


n, N. J. 

Albert S. Brown, (B), Izard Building, 
Rock Hill, S. C. 
Joe Brown Cummings, (A), 815 Stahl- 

man Building, Nas ville, Tenn. 


Ernest F. Cox, (B), 50 Memorial Drive, 
Cambridge, Mass. 


George L. Doughty, (A), Onancock, 
Virginia. 

Robert B. Dow, (A), Main Street, Nor- 
way, Maine. 


Garfield R. Drinnon, (A), Cumberland 
Avenue, Middlesboro, Ky. 

J. B. W. Duncan, (B), T. M., Bemis 
Bros. Bag Co., 65 Atlantic Street, 
Seattle, Washington. 

J. H. Felton, (A), Urquhart Building, 
Moscow, Idaho. 

Donald V. Gassie, (A), Secy., Hon. James 
Domengeaux, 333 House Office Bldg., 
Washington, D. C. 

William Fox Geenty, i. 205 Church 
Street, New Haven, Co 

Arthur J. Gentholts, (A), 1532 Republic 
Bidg., Cleveland, Ohio 

W. B. Gibson, (A), Huckins Hotel, Ok- 
lahoma City, Okla. 

Gerald F. Gravel, (A), 81 Park Street, 
Adams, Mass 

George B. Griggs, (A), Sager Building, 
Lebanon, IIl. 

Monroe P. Hester, (B), Traffic Dept. 
Staff, Great Western Sugar Co., 411 
Sugar Bldg. Denver, Colorado. 

William F. Howard, (A), Eastern Massa- 
chusetts St. Railway Co., 175 Black- 
stone Street, Boston, Mass. 

Albert S. Johnston, Jr., an 122 West 
Howard Ave., Biloxi, Miss 

Abraham L. Kaplan, (A), 177 State St., 
Boston, Mass. 

Dawson Kea, (A), Stubbs Building, Dub- 
lin, Georgia. 

Wyman i. Knapp, (A), California Rail- 
road Cinamiaden, State Bldg., San 
Francisco, California. 





List of New Members * 





Sidney Kritzler, (B), T 


oe Lowe 
Corporation, 601 West Mee Street, 
New York, N. Y. 

Edward D. Lapperre, (A), 175 West 


Jackson Blvd., Chicago, [llinois. 
Joseph A. Londrigan, (A), Ridgely Bidg., 
Sorageed, Illinois. 
Edwin Magagna, (A), 205 First Se- 
curity Bank Bldg., Rock Springs, Wy- 


aa ¢ een, (A), Law Bldg., 
Charlotte, N 

Edward P. R. A (A), Citizens 
Trust Company Bldg., Paterson, N J. 

John K. Meskimen, (B), 211 West Sixth 
Avenue, Topeka, Kansas. 

Walter H. Monteith, (B), T. M., The 
Kendall Company, Station Street, Wal- 
pole, Mass. 

J. Frank Regester, (A), 100% West 6th 
Street, Bloomington, Indiana. 

H. Kemper Relf, (B), Rate Clerk, Min- 
neapolis Traffic Association, 164 New 
Chamber of Commerce Bldg., Minne- 
apolis, Minn. 

Horace A. Rice, (B), Traf. Ass’t, J. C. 
Penney Co., 330 West 34th St., New 
York, Y. 

Harry A. Robinson, (A), 165 Broadway, 
New York, 7; 

Joseph M. Rogull, (A), 521 Fifth Ave., 
New Yor ‘ 

Robert E. Rg (B), Baker 
Castor Oil Company, 126 a 
New York, N. 

Frank P. Ryan, w. 332 Main Street, 
Worcester, Mass. 

R. F. Schaeffer, (B), T. M., The Colum- 
bian Peanut Co., 845 Wainwright Bldg., 
Norfolk, Va. 

Joseph P. Sheridan, (A). 408 Coulter 
Building, Greensbur: 

Frank K. Sims, Jr., (A 1S. & 02-6 Law Bidg., 
Charlotte, North Carolina. 

Juluis D. Slutzky, (A), 160 North La 
Salle St., Chicago, Ill. 

Chester D. Smith, (B), T. M., Eastern 
States Farmers’ Exchange, P. O. Box 
1482, Springfield, Mass 

Kenneth Still (A), Franklin Bidg., Rm. 
3, Warren, Ohio. 

Henry L. Strickland, (A), 323 Law Bldg., 
Charlotte, N. C. 

Arthur B. Strunk, (B), Commerce Agent, 
Missouri Pacific Railroad Company, 
ag Missouri Pacific Bldg., St. Louis, 

Oo. 


* Elected to membership May and June, 1942. 
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David L. Topham, (B). 20 Burlington Kenneth B. eee, (A), 89 State St., 
Street, Springfield, Mass. Boston, 


Edgar Turlin on, (A), ‘a L eaaiel W. W. Wolford, (A), 147 Granby Street, 
tion Bldg., ashington, D ‘ Norfolk, Va. 

Flavius B. Walker, Jr., (A), vi Mutual 
Building, Richmond, Va. 


Reinstated as Members 
J. T. Hiers, (B), 54 Trust Bldg., Wil- Julius E. Smith, (B), T. Mountain 
mington, N. C. City Mill Company, Inc., "thane 
Frank Royce, (A), 720 Rand Tower, Tenn. 
Minneapolis, Minn. 








Harris A. Soe, ®), 1775 Broadway, 
New York, N. 
{ TO ATTORNEYS, |. C. C. PRACTITIONERS L 


For furnishing process agents in accordance with the requirements of 
the Federal Motor Carrier Act, the 


UNITED STATES CORPORATION COMPANY, 
150 Broadway, New York, N. Y., stands ready to serve you. 


: ( Advertisement ) 
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Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 


3. | was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 
and order dated 
standing of the bar of that Commission. 


and am now a member in good 


4. (For those admitted under Paragraph (a) ). 1 was admitted to practice as an 


5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 


(Signture of Applicant) 


Application not accepted unless accompanied by check. Annual dues, includ- 
me JOURNAL, A) r application 1s rat = October Ist, and March 


31st, $6.00. 


If filed between March 3lst and September 30th, $3.00. 





